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The present set of overviews of national liability and insurance regimes in the construction sector has
been performed in the framework of the ELIOS study launched by the European Commission and
constitutes a part of the ELIOS Report on “Liability and insurance regimes in the construction sector;
national schemes and guidelines to stimulate innovation and sustainability”.

One of the principal Commission’s requirements within this study project consisted in providing a critical
review of the national construction liability and insurance systems in the EU-27.

Construction liability and insurance have been regarded for many years as very complex subjects due in
particular to a great diversity of national rules and practices in this matter.

This document is probably the only official study report on this subject covering all 27 EU Member
States. We hope that this material will contribute to a better understanding of the national liability and
insurance regimes and of the role the insurance plays in the Member States in the context of
construction activities.

We also believe that comparing to the previous studies in this field, the ELIOS report has a merit of
highlighting some common tendencies, which can be seen across Europe in spite of highly
heterogeneous legal rules and practices in this field.

The results of the analysis of national regimes seem to confirm an existence of a growing need for
security and guarantee in the construction sector, which manifests itself in various ways and in
particular through adoption of specific dispositions (legal or contractual) regarding constructor’s liability,
existence of joint and several liability or liability in solidum mechanisms in many EU Member States and
a growing number of Member States adopting long term insurance covers of hidden defects discovered
after completion of the construction project with a duration of 10 years apparently becoming a rule.

In addition to the above we can note that some national frameworks or practices have also developed
financial guarantees to protect the client against the risk of failure or of insolvency of the builder before
completion of the project.

Furthermore, professional indemnity (PI) insurance is mandatory for architects in many countries.

Lastly, the need of guarantee may also manifest itself in another form: some legal frameworks have
imposed an obligation to carry liability insurance on all participants to a construction project, although
this mandatory insurance is limited to third party liability coverage.
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1. Summary table of national liability and insurance systems

Figure 1 - Overview of national liability and insurance systems in 27 EU Member States

Liability Insurance
Specific . o " . Other mandatory or
Gonntiies —— Role of contract Joint and Mandatory or widespread Securities against e ——
cons . . P . A (T o P pi
liability in form?pon of se\ile‘ral |I?bI|ItY/ Duration of main liabilities building defects.cover contractor’s |nso|\fency e
liability or “in solidum (post completion) (before completion) .
framework insurances
Austria Yes - specific Medium — Yes Civil Code: No No
provisions in the minimum 3 years from handover—
Civil Code liability defined statutory warranty for
by legislation real estate and
construciton works
Important role
of standard General limitations:
contracts (ON B 3 years from discovery of
2110) damage and of
responsible person but
maximum of 30 years
from handover
Belgium Yes - Specific Weak - Yes Civil Code: No Yes - Completion PI' compulsory:
provisions contractual May be 10 years from handover — guarantees for off-plan architects
relative to liability mainly contractually structural solidity defects Project of mandatory dwelling sales - compulsory
constructor’s governed by excluded (decennial liability) construction defects insurance under “Breyne law” 1971
liability in the legislation under debate
Civil Code 10 years from handover
for other defects (vices
cachées vénielles)
can be modified by
contract
Bulgaria Yes - Territorial Weak - Yes Ordinance N° 2 of No No Third party liability
Development Act | contractual Contractors 31.07.2003: insurance compulsory:
2001 liability mainly and 10 years from handover — architects, consultants,
governed by supervisors building construction supervisors,
legislation only works and equipments contractors,
developers, building
other durations between surveyors
5 -8 years from handover
Cyprus No - No specific Medium — No Civil Wrongs Act: No No
construction minimum 2 years from the date of (except financial guarantees or
provisions — contractual occurrence or discovery of | bonds covering repair of latent
common law duties implied damage defects - 1 to 5 years from
applies by law completion -voluntary)
Parties may agree
durations of liabilities
under contract
Czech Yes - Specific Weak - Yes Civil Code: No No Pl compulsory:
Republic provisions contractual 3 years statutory building architects, consulting
relative to liability mainly defects guarantee Proposal of introducing engineers, technical
constructor’s governed by construction defects insurance surveyors
liability in the legislation general limitations: was discussed in 2006
Civil Code 2 years from discovery of
damage but no more than
Building Act 3 years from the
183/2006 Coll. originating event (10
years for intentional
damages)
Denmark Yes Important — Yes Danish Limitations Act Yes No Required under
contractually standard 2008: Building defects insurance - standard contracts (ex.
contract 3 years from discovery of compulsory for new permanent Except performance bonds AB92):
Standard wordings (ex. defect and maximum of dwellings — cover 10 years from required in some standard Third Party Liability
contract forms AB 92, ABT 93, 10 years (cannot be handover (regardless liability) contracts (ex. AB92) insurance (building
actasa ABR 89) contractually modified in contractors and
substitute for consumer contracts) The Danish Building Defects subcontractors)
legislation in the Fund and The Building Damage CAR
field of Standard contracts: 5 Fund for Urban Renewal -
construction years from handover compulsory for publicly Pl architects voluntary:
liability subsidized projects— latent required by the
defects cover 20 years from professional body
completion (regardless liability)
1

Pl — professional indemnity insurance (professional civil liability insurance)
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Insurance

C = Sppadiile ) Role of contract Joint and Mandatory or widespread Securities against OtherAmandatory or
ountries constructor’s . . TR q i TS T o widespread
liability in fo!'me'apon of sev”e'ral |I2'!bI|ItY, Duration of main liabilities building defects'cover contractor’s |nsoIYency R
liability or “in solidum (post completion) (before completion) |
framework insurances
Estonia Yes- Specific Weak - Yes 2 years statutory No No Pl compulsory:
provisions minimum warranty for construction certification or
relative to contractual works inspection bodies,
constructor’s liability defined 5 years liability for defects testing laboratories
liability in the by legislation under construction
Law of contract or sale of
Obligations Act building
10 years for intentional
The Building Act breach of contract from
discovery of damage
Finland Yes Important — No Standard contracts: Yes Yes
contractually standard May be 10 years - liability for Housing Transactions Act 1994 Housing Transactions Act
contractual contractually building defects — for transactions of purchase 1994 - for transactions of
Standard clauses YSE 98, agreed of housing shares in a housing purchase of housing shares
contract forms KSE 95 Guarantee period of 1 or company: in a housing company:
actasa 2 years from completion Mandatory construction Mandatory cover
substitute for defects cover (insurance or (insurance or guarantee)
legislation in the guarantee) up to 10 years from against insolvency of the
field of approval of building - covers funding shareholder
construction repairs costs for which funding
liability shareholder is liable in the
event of his insolvency
YSE 98- Insurance covering
repair of building defects in
case of failure of the builder
France Yes- Spinetta law Weak — Yes Spinetta law 1978: Yes - Mandatory under Spinetta Yes -Mandatory(law 1990) Pl compulsory:
1978 contractual 10 years — decennial law 1978: guarantees for developers architects
Civil Code liability mainly liability Insurance of latent defects in building individual houses
governed by 2 years — warranty of buildings (dommage ouvrage) (so called CMI)
legislation good running of separable regardless liability
equipments Insurance of decennial liability
1 year — all apparent and
hidden disorders and non
compliance with the
contract
Germany Yes- Specific Medium — Yes Civil Code: No No Pl compulsory:
provisions minimum 5 years from handover architects and
relative to contractual 10 years - damages (except voluntary financial Except financial guarantees engineers (under
constructor’s liability defined caused by intentional guarantees used as a security used to secure due professional bodies
liability in the by legislation actions (can be modified against defects. Some insurance completion of works rules)
Civil Code contractually except substitutes also available)
Important role architects) Third party liability
of VOB compulsory for all
contractual VOB: participants in
clauses 4 years usually construction operation
Greece Yes Medium Yes Civil Code: No No
Law 3212/03 Main liabilities 10 years — liability for
Law 3669/08 — defined by substantial defects Projects of legislative reforms
public contracts legislation but involving compulsory insurance
Civil Code customary rules were envisaged
Customary rules are usually
followed in the
contracts
Hungary Yes Weak Yes Liability for latent building No No
Specific Main liabilities defects:
provisions in the governed by 10 years - shell of the
Civil Code legislation building

3-5 years - finishing
works and building
products of long duration
3 years - main elements
of dwelling buildings
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C = Sppadiile ) Role of contract Joint and Mandatory or widespread Securities against OtherAmandatory or
ountries constructor’s . . TR q i TS T o widespread
liability in fo!'me'apon of sev”e'ral |I2'!bI|ItY, Duration of main liabilities building defects'cover contractor’s |nsoIYency R
liability or “in solidum (post completion) (before completion) |
framework insurances

Ireland No - No specific Medium Yes Statute of Limitations Yes- Housing warranties: Yes - Housing warranties Voluntary PI:
construction 1957: HomeBond, Premier Guarantee cover repayment of architects, building
provisions — Minimum 6 years — claims under (voluntary) deposits or advance surveyors, quantity
general common contractual tort or contract Structural defect cover up to 10 payments in case of surveyors (required by
law applies to liabilities 12 years — claims based years from completion builder’s insolvency professional codes of
construction governed by law on contracts under seal (regardless liability)- dwellings practice)
contracts (starting from the “cause only

Standard of action”) Third party liability

contracts widely insurance

used CAR (required by
standard construction
contracts)

Italy Yes - Civil code Weak - liability Yes, except Civil Code: Yes Yes Pl compulsory:
dispositions mainly architect- 10 years from handover — Law no 210 2/8/04 — Law no 210 2/8/04 — architects (for public
regarding governed by designer stability defects compulsory decennial compulsory financial works only)
construction legislation (progettista) 2 years from handover — insurance for property sold to guarantees for off-plan
liability and any defects and non individual buyers property transactions with
insurance compliance with the individual buyers to

project Merloni Law 11/2/94 reimburse the buyer in
compulsory decennial case of the seller’s
insurance for public insolvency
procurement projects
exceeding Eur 10M

Latvia Yes - Specific Weak - liability No Construction Law 1995: Yes - Insurance covering No Mandatory third party
provisions mainly may be agreed 2 years from handover removal of defects in case of liability insurance for
relative to governed by contractually legal defects warranty contractor’s failure within legal principals and main
constructor’s legislation period warranty period available building contractors
liability in the (voluntary)

Civil Code Civil Code:
10 years from the act (A part of builder’s
Construction Law originating damage for remuneration is retained as a
1995 contractual and extra- guarantee of defects removal
contractual liability during legal warranty period-
voluntary)

Lithuania Yes - Specific Weak — liability Yes —if Civil Code: No No Mandatory third party
provisions mainly individual Legal guarantee periods liability insurance:
relative to governed by contribution to for building defects: designers and building
constructor’s legislation the damage 10 years — structural parts contractors (except
liability in the cannot be 5 years — all other building “simple” projects)
Civil Code determined parts

20 years — defects
Law on intentionally concealed
Construction

Luxembourg | Yes - Specific Weak — liability Yes Civil Code: No No Mandatory:
provisions mainly Contractual liability: Pl architects and
relative to governed by 10 years — apparent or Project of reforms regarding engineers
constructor’s legislation hidden defects affecting liability rules under discussion
liability in the “gross ouvrage” and
Civil Code fitness for purpose of the

building

2 years — serious defects
affecting “menus
ouvrage”

Malta Yes - Specific Weak - liability Yes Civil Code: No No
provisions mainly 15 years from completion
relative to governed by — liability for defects
constructor’s legislation affecting stability of the
liability in the building

Civil Code
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Liability Insurance
C = Sppadiile ) Role of contract Joint and Mandatory or widespread Securities against OtherAmandatory or
ountries constructor’s . . TR q i TS T o widespread
liability in fo!'me'apon of sev”e'ral |I2'!bI|ItY, Duration of main liabilities building defects'cover contractor’s |nsoIYency R
liability or “in solidum (post completion) (before completion) |
framework insurances
The Yes Important - role Yes Standard contracts: Yes - housing warranties for Yes - Housing warranties Voluntary PI: architects
Netherlands | contractually of standard contractually Defects guarantee dwellings. They were made provide cover of additional (required by the
contracts in “maintenance” period 3 mandatory by a majority of costs of completing the professional body)
Standard definition of months up to 2 years Dutch local authorities for construction in case of
contract forms liability (U.A.V., newly built houses. insolvency of the builder Voluntary:
actasa DNR, BNA, UAV contracts: Third party liability
substitute for CR2006, GIW) 5 years liability for latent Covers repair of defects in case insurance, CAR
legislation in the defects of contractor’s (requirements of
field of 10 years — defects failure/insolvency: standard contract
construction affecting stability and 6 years from completion— forms and of
liability fitness for purpose general warranty professional
10 years from completion — organisations)
Civil Code (general serious structural defects
provisions): causing the dwelling unfit for
2 years from notification habitation
of defects by the owner,
maximum 20 years from
handover

Poland Yes - Specific Weak - Yes, if Civil Code: No No Mandatory PI: all
provisions minimum individual 3 years legal minimum persons fulfilling
relative to liability defined contribution to warranty for building “independent technical
constructor’s by legislation the damage defects functions in
liability in the cannot be construction”

Civil Code attributed General limitations: (architects, engineers,
3 years from discovery of urban planners..)
Building Law the damage but no more
1994 than 10 years from
originating act
(20 years for damages
resulting from crimes)

Portugal Yes - Specific Weak - liability Yes, Civil Code: No No Mandatory PI: persons
provisions mainly may be 5 years from handover for involved in design,
relative to governed by contractually defects likely to cause Project of mandatory supervision and project
constructor’s legislation excluded partial or total destruction construction defects insurance management
liability in the of the building under debate
Civil Code

Romania Yes - Specific Weak — liability Yes, Law no 10/1995: No No
provisions mainly may be 10 years — liability for
relative to governed by contractually hidden building defects
constructor’s legislation excluded and consequential
liability in the damages
Civil Code and
law no 10/1995 Liability for structural and

resistance defects
resulting from non
respect of design and
execution norms lasts for
the whole useful life of
the building

Slovakia Yes - Specific Weak - liability Yes, Liability for building No No Mandatory PI:
provisions mainly may be defects (warranty): architects and
relative to governed by contractually Civil Code: engineers
constructor’s legislation excluded 3 years from handover
liability in the (may be modified
Civil Code and contractually)

Commercial Commercial Code:
Code 5 years from handover

Slovenia Yes Weak - liability Yes, Civil Code: No No Mandatory Third party
Construction Act mainly may be 10 years from acceptance liability insurance: all
Civil Code governed by contractually — defects affecting solidity main participants to

legislation excluded of the building construction operation




Page |7

Liability Insurance
C = Sppadiile ) Role of contract Joint and Mandatory or widespread Securities against OtherAmandatory or

ountries constructor’s h ; o ’ NI ey e widespread
liability in fo!'me'apon of sev”e'ral |I€ibl|ltY, Duration of main liabilities building defects'cover contractor’s |nsoIYency R

liability or “in solidum (post completion) (before completion) |
framework insurances

Spain Yes - Law Weak - liability Yes if the Law 38/1999 (LOE): Yes - Law 38/1999 (LOE) No Mandatory PI:

38/1999 (LOE) mainly cause of 1 year — all material 10-years liability cover architects in some

governed by damage disorder resulting from (insurance or guarantee) regions

legislation cannot be defective performance mandatory for dwellings only

identified (builders)
3 years — “ruina Insurance or guarantee
functional” defects covering 1,3 and 10- years
affecting suitability for liability (for buildings other
habitation (all than dwellings) available on
participants) voluntary basis
10 years — “ruina
material” defects
affecting structure and
viability (all participants)
Sweden Yes Important role Yes, Standards contracts: Yes - Law 1993:320 on Yes - Voluntary — Voluntary: Pl -
contractually of standard may be Defects guarantee periods Construction Defects Insurance: completion warranties widespread market
contracts in contractually (varying depending on the Mandatory Building Defects covering additional cost of practice
Standard definition of excluded contract, ex. 5 years for Insurance for all permanent completing the works in
contract forms liability (ABO4, ABO4) dwellings (covers construction case of builder’s failure Third party liability
actasa ABTO06, ABK 09, 10 years liability for major defects regardless builder’s insurance
substitute for ABI09) defects caused by liability up to 10 years from Deposit guarantees and CAR (required by
legislation in the negligence completion) Advance payment standard construction
field of guarantees available in the contracts)
construction Voluntary — completion framework of purchases of
liability warranties covering repair of from “tenant-owners”
defects within the contractual societies
“defect guarantee” period in
case of builder’s failure (mainly
for dwellings)
United Yes - Specific Medium Yes Limitations Act 1980 : Yes - Voluntary housing Yes - Housing warranties Mandatory PI:
Kingdom liability regime Minimum 6 years — claims under warranties for dwellings (ex. include cover against fraud architects
(dwellings only) contractual tort or contract NHBC): or insolvency of the builder
Defective liabilities 12 years — claims based 2 years from completion — cost before completion of Voluntary PI: other
Premises Act governed by law on contracts under seal of repair of defects in case of works (dwellings only) professional
1972 (starting from the “cause builder’s failure, consultants

Standard of action”) 10 years from completion — (requirements of

contracts widely damages affecting structural professional codes of

used (JCT, Defective Premises Act elements of the building practice)

GC/Works/1, 1972 (dwellings only): (regardless liability)

FIDIC) 6 years from completion Voluntary CAR, Third
of original works or any party liability insurance
further works done to (frequently required in
rectify defects standard construction

contracts)

2. Results of national overviews

a. Liability regimes

The summary table above highlights the main aspects of liability and insurance regimes in the 27 EU
Member States. This table is a resumed representation of findings of the ELIOS research on national
liability and insurance regimes outlined in the country overviews. We have decided to focus the analysis
on the following points: existence of a specific legal or contractual liability regime in construction, role of
contract in defining liability, existence of joint and several liability concept and duration of main
construction liabilities.

It is important to specify that technical requirements, building regulations or technical construction
standards and norms are not taken into consideration in this chapter.
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e Existence of specific construction liability regimes

As it can be seen from the synthesis table above, liability in construction sector tends to be specifically
regulated at least to some extent in most of the Member States, which shows that construction is
considered by most of the Member States as an activity requiring some particular attention. Only two
Member States do not have any specific liability regime applicable to construction (Cyprus and Ireland).
In these countries liability in construction follows general liability rules.

In the remaining countries specific construction liability rules exist, which generally tend to reinforce
liability applicable in the context of construction. In most of the Member States the specific liability rules
are governed by legislation i.e. specific legal acts, specific provisions relative to construction in the Civil
Code and/or case law.

In the Nordic countries (Denmark, Finland, and Sweden) as well as in the Netherlands the important role
of standard construction contracts creates a situation, where standard clauses act as a substitute of a
specific legislation in the matters of construction liability. Therefore it can be considered that specific
contractual liability regimes exist in these countries.

In the United Kingdom specific construction liability regime introduced by Defective Premises Act 1972
applies to construction participants involved in provision of dwellings.

e Role of contract

The role of contract in formation of liability in construction varies greatly from one Member State to
another. It is possible to distinguish three main categories of countries depending whether the role of
contract is important, medium or weak.

Member States where the role of contract is important include the Nordic countries (Denmark, Finland,
and Sweden) as well as the Netherlands, where, as we have already stated above, in the absence of
specific legal provisions relative to construction liability, standard contractual clauses substitute
themselves for legislation forming a contractual liability regime.

Countries, where we have qualified the role of contract as medium are Austria, Cyprus, Germany,
Greece, Ireland and the UK. In these countries legislation defines (specifically or not) minimum rules of
contractual liability in construction; however degree of contractual freedom in formation of liabilities in
the context of construction and the use of standard contract forms (except for Greece) remains
significant. In Greece, in parallel to existing legal liability rules, customary rules tend to be mainly
followed in construction contracts.

The remaining seventeen Member States were qualified as countries, where the role of contract in
formation of liability was relatively weak due to the fact that the main aspects of contractual liability
were governed by legislation (although the ways and the degree to which the legislation defined
liabilities and duties vary from one country to another). Furthermore, standard contractual clauses were
significantly less popular in those countries comparing to the Membe States indicated above.
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It can be concluded from the above that actually situation of a “total freedom” in terms of construction
liability does not exist in any EU Member State. Contractual liability in the construction sector tends to
be relatively well “framed” either by law or by standard contracts. It also should be noted that the lower
the involvement of legislation the greater becomes the role of standard contractual forms in this matter.

e Concept of joint and several liability or “in solidum”

In almost all EU Member States joint and several liability is applied in the context of construction with
the exception of Finland, Latvia and Cyprus. However, in Finland and in Latvia such a liability may still be
agreed contractually by the parties.

Within the remaining countries, some national regimes allow a possibility to contractually exclude such
liability: Belgium, Portugal, Romania, Slovakia, Slovenia, and Sweden.

Furthermore, in some countries joint and several liability is applied only in the cases where individual
contribution to a damage cannot be apportioned or where the cause of the damage cannot be
identified: Lithuania, Poland, Spain.

In Bulgaria application of joint and several liability is restricted to specific participants to construction
operation (building contractors and supervisors) whereas in Italy architects-designers (progettistas)
cannot be held jointly and severally liable with the other construction parties due to their particular role
limited to esthetical/artistic aspects of construction.

The above situation indicates, on one hand, the tendency to protect the client/investor against failures
of various participants to construction process. On the other hand, it may raise some concerns in terms
of equity in the share of liability between various parties to a construction operation. In some countries
(Belgium, UK, Germany) this subject is widely discussed within the industry.

e Duration of main liabilities

Durations of liability in construction, whether defined by law or contractually, vary greatly among the
Member States.

Many countries impose liability duration period of 10 years starting from acceptance or handover, in
particular in respect of defects affecting structural parts or structural stability of the works: Belgium,
Bulgaria, France, Greece, Hungary, Italy, Lithuania, Luxembourg, the Netherlands, Slovenia and Spain. In
Portugal duration of such liability is currently of 5 years but a possible extension of this deadline is under
discussion. In Malta liability for stability defects lasts for 15 years. In Romania duration of liability for
such defects is the longest as it lasts for whole useful life of the building.

In some countries the scope of 10 years liability above is larger than the structural stability and may also
cover the aspects of fitness for purpose, habitability or usability of the building (Bulgaria, France, Greece,
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Luxembourg, the Netherlands). In Spain liability for defects affecting suitability for habitation is reduced
to 3 years.

Furthermore in several Member States there are statutory or contractual minimum “defects warranty
periods” covering also smaller defects or incompliances with the construction contract: Austria, Czech
Republic, Estonia, Finland, France, Germany, Hungary, ltaly, Latvia, Lithuania, Luxembourg, the
Netherlands, Poland, Slovakia, Spain and Sweden. It is frequent that the contractor is under a duty to
repair defects discovered during such period. The “defects warranty” periods vary from 3 months to 5
years. In many countries liability of the builder during the “warranty period” is strict i.e. it applies
regardless of his fault or negligence.

Lastly, some countries impose extended liability periods for damages resulting from gross negligence,
intentional damages, intentional breach of contract, defects intentionally concealed and the like: Czech
Republic, Finland, Germany, Poland and Sweden. Duration of these periods is of 10 years in most cases
although it may go up to 20 years.

b. Insurance regimes

e Cover of builder’s insolvency before completion

It can be concluded that securities covering totality or a significant part of the risk of builder’s or
property developer’s insolvency before the construction works are completed are used in a minority of
Member States only.

Such securities exist in Belgium, Finland, France, Ireland, Italy, the Netherlands, Sweden and the UK
although in various forms.

In Ireland, the Netherlands, Sweden and the UK such securities are provided by voluntary housing
warranties schemes. Cover delivered by such schemes is available for dwellings. It includes an element
of protection covering cost of completion of construction works or reimbursement of advance payments
in case of insolvency or fraud of the builder.

In Belgium, Finland, France and Italy the securities against insolvency before completion are legally
mandatory. Such obligations apply to off-plan dwelling transaction sales (Belgium and France) or to off-
plan real estate sales to individual purchases (ltaly). In Finland the insolvency cover is compulsory in the
framework of purchase of housing shares in so called “housing company”.

Financial guarantees are available in most of the EU Member States and in some countries (ex.
Germany) such securities are systematically used. However, it needs to be noted that such financial
instruments usually cover only a very small part of the total contract value (up to 15%) and therefore it
is difficult to consider them as a true security in the event of insolvency or fraud.
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e Cover of post-completion defects

Securities against the risk of post-completion or latent construction defects are available mainly in the
Member States from Western Europe.

Two main groups of countries may be distinguished there - countries where such cover is mandatory
and countries where it is available on voluntary basis.

Mandatory latent defects cover exists in Denmark, Finland, France, Italy, Spain and Sweden. It is worth
noting that such mandatory securities cover usually structural defects and sometimes also major defects
affecting fitness for purpose of the building up to 10 years from completion.

Obligation of such security concerns housing premises in Denmark, Spain and Sweden. In Finland it
applies in the framework of transactions with “housing companies”. In Italy it concerns purchases of real
estate by individual buyers. In France such obligation is extended to all types of buildings.

Mandatory latent defects covers may be further divided into property damage covers and liability
covers. In Denmark, Italy and Sweden mandatory insurance responds in the event of existing defects
regardless liability of any party to construction operation. In Finland and Spain the mandatory cover is a
liability cover i.e. it covers liability of the insured parties for construction defects. In France there are in
fact two mandatory covers existing in parallel: property damage insurance covering latent construction
defects regardless liability (dommage ouvrage insurance) and decennial liability insurance.

Mandatory latent defect securities are in most cases available in the form of insurance although in Spain
and in Finland it is allowed to provide such cover in form of a financial guarantee.

Voluntary latent defects covers are available in Ireland, the Netherlands and in the UK.

In Ireland, the Netherlands and UK latent defects covers are available mainly for dwellings and they are
provided by housing warranty schemes.

The Irish home-warranty includes 10 years cover of major structural defects and 5 years cover of
damages in the event of water ingress or smoke penetration caused by major structural defect.

UK home warranty cover comprises two main parts: cost of repair of defects in case of builder’s failure
within first two years from completion and subsequently latent defects cover (regardless liability of the
builder) of structural parts and of defects affecting fitness for habitation of the building up to 10" year
following completion.

In the Netherlands the post-completion cover comprises a “general defects warranty” during first 6
years from completion and a warranty of structural defects causing the building unfit for habitation up
to 10" year following completion. However the “warranty” available in the Netherlands responds only
when the builder fails to repair himself the defects in question.
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It is worth to note that the housing warranties schemes benefit from the public support in the above
countries. The leading housing warranty schemes i.e. GIW in the Netherlands, NHBC in the UK and the
National House Building Guarantee Scheme (Homebond) in Ireland were created as joint initiatives of
public authorities and associations representing construction market stakeholders. This is also the case
of Swedish AB Bostadsgaranti scheme delivering among others the latent defects insurance mandatory
for dwellings under the Law 1993:320.

In the Netherlands housing warranties were made compulsory by the majority of local authorities for
newly built houses. In the UK and in Ireland, although no legal obligation exists, the requirements of
mortgage institutions contribute to widespread and quasi-compulsory in fact, character of these security
instruments.

As far as new Member States are concerned, it seems that Latvia is the only country, where a voluntary
insurance covering removal of post completion defects during the statutory “warranty period” of 2 years
is available.

In some Member States projects of reforms aiming in introducing mandatory latent defects insurance
legislation have recently been under discussion: Belgium, Czech Republic, Greece, Luxembourg and
Portugal.

The table below illustrates the main legal and voluntary latent defects cover schemes in different EU
member States identified by the ELIOS team. It also indicates countries, where projects of such schemes

have been discussed:
Figure 2 - Latent defects insurance schemes

Legal obligation

Widespread voluntary schemes

Under project

France - Spinetta Law 78-12

UK - National House Building Council
(NHBC)

Belgium

Sweden- Law 1993:320 Lag om

The Netherlands — members of GIW

Czech Republic

byggfelsforsakring institute (operating on independent

basis since 1 January 2010)
Finland - Housing Transactions Act Ireland - National House Building Greece
1994 Guarantee Scheme (Homebond)
Spain - Law 38/1999 (LOE) Luxembourg
Italy - Law 210 2/8/04 Portugal

Denmark-

Danish Building Defects Fund (1986)
Danish Building Damage Fund for
Urban Renewal (1990)

Mandatory building defects insurance
legislation (2008)
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e Other forms of mandatory or widespread insurances

Professional indemnity insurance (Pl) is mandatory or very generally used in many Member States®.

The Member States, where the architect’s Pl is legally mandatory are: Belgium, Czech Republic, France,
Italy (for public works only), Luxembourg, Poland, Portugal, Slovakia, Spain (some regions) and UK.

The Member States where this insurance is in a widespread use due to market customs and, in
particular, due to requirements of the professional chambers are: Denmark, Germany, Ireland, the
Netherlands and Sweden.

Furthermore, some countries impose an obligation to carry third party liability insurance (TPL) on
participants to construction projects. In Bulgaria, Germany and Slovenia third party liability insurance is
legally compulsory for all main participants to construction operation. In Latvia there is an obligation to
carry TPL insurance for principals and for building contractors. In Lithuania such an obligation is imposed
on designers and building contractors.

In some countries TPL insurance is frequently required by standard construction contracts. This is in
particular the case of: Denmark, Ireland, the Netherlands, Sweden and the UK.

2 Two recent studies on the subject of architect’s liability insurance were commissioned by the Architect’s Council of Europe in
2004 and 2009. Further details can be found on the website of Centre d’Etudes d’Assurances www.cea-assurances.fr.
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c. Mapping of existing post-completion construction insurance
schemes

The picture below illustrates legally mandatory or widespread insurance schemes existing in various EU
Member States as well as countries, where implementation of such schemes has recently been
discussed. As precised in the previous chapter, most of the existing mandatory or voluntary latent
defects schemes concern housing with the exception of three countries: France, where the the
obligation of insurance is larger and concerns all types of buildings not specifically excluded by law,
Finland where the legal obligation to insure concerns only a particular type of housing provided by so
called “housing companies” and Italy, where the mandatory insurance applies to real property
purchases by individual buyers.

Figure 3 — Mapping of latent defects insurance schemes
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Austria

. Liability

1. Principles of liability
The main legal acts which govern liability of constructors in Austria are the Civil Code (Allgemeines
Burgerlishes Gesetzbuch, ABGB) and the General Code of Construction (Baugestetzbuch-BauGB).

The Austrian Standards Institute makes available standard contract forms to the construction market
parties (General Conditions for Construction Contracts).The model contract form for the construction
market is defined by the norm ON B 2110.

The access to the profession of architects and engineering consultants is regulated by a federal law
called Ziviltechnikergesetz (ZTG), which sets out conditions necessary for exercising professional
practice in this field. Architects and civil engineers are by law members of the provincial chambers for
civil engineers.

2. Starting point and duration of liability
There are two main liability durations stipulated in the Civil Code (ABGB), which may apply in the
context of construction:

- firstly, a specific legal warranty applies to real estate and construction works (art. 922 and
following of the Civil Code), under which, the supplier “warrants” that the good provided is
free from defects and complies with the contract.

The warranty period runs for 3 years starting from the handover or completion of works. Any
defects identified by the client within the first 6 months of this period are presumed to have
existed at the moment of handover.

During the remaining time of the warranty period, the client may enforce the warranty under
condition that the builder admits his liability for defects. Otherwise the client must
undertake a legal action to enforce the warranty.

Such guarantee is also stipulated in the standard construction contract form defined by the
norm OB B 2110, which is the main reference for the industry.
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- alternatively, instead of enforcing his rights under the warranty, the client may choose to
claim damages and interests under the general liability regime, defined by the art. 1295 and
following. However, in such case, in order to obtain compensation the client must be able to
demonstrate that a fault has been committed by the builder.

The limitation period for damages and interests claims is 3 years from the day when the
client had knowledge of the damage and of the responsible person but with a maximum of
30 years from handover of the works.

3. Sharing of liability between different parties to a project
The parties contributing to the construction project can be jointly and severally liable for damages
under the art. 1301 ABGB.

l. Insurance

1. Mandatory Insurance
Architects and consulting engineers are legally obliged to carry professional indemnity insurance.

2. Widespread insurance
The parties from the construction sector are generally covered by insurance.
Main insurance products available in the market are third party liability insurance for construction
firms, Contractor’s All Risk insurance, insurance of civil liability of the building owner, combined
insurance packages for property developers and insurance of damage to building machinery and
equipment.

3. Schemes and good practices

Austrian Standards Institute (ON)

The Austrian Standards Institute (ON) is a platform for the preparation of Austrian Standards
(ONORMs). The Institute hosts around 180 Committees and 400 working groups in which around
5500 experts from various economy sectors, consumer organisations, administration and research

fields participate in the preparation of Austrian Standards.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf
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Websites:
a) Austrian Standards Institute (ON) http://www.on-norm.at/
b) Access to the profession in Austria —Architects- Chartered Engineering Consultants
http://www.arching.at/baik/upload/pdf/access%20to%20profession/access eea.pdf
c) European Chartered Engineers access to the profession in Austria (2008)

http://www.ecec.net/assets/ecec/download/members/european-chartered-engineers-access-to-the-
profession-in-austria.PDF

Questionnaires:

d) Austrian Insurance Association (VVO), Schwarzenbergplatz 7, Vienna 1030, Austria

&
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Liability and insurance schemes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability
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Belgium

. Liability

1. Principles of liability
The liability regime of participants to construction process is mainly governed by provisions of the
Civil Code (articles 1147, 1165, 1382 and following, 2262 bis, 1792 et 2270 C.C.) and by court
interpretations of the above. The liability of the parties can be contractually modified with the
exception of some legally binding provisions.

The main rule is that of fault liability. Proof of a negligent act, of damage and of causal relation
between the act and the damage is required to hold architects, engineers and building contractors
liable towards their clients or third parties. There is no strict liability or presumption of liability,
therefore the claimant bears the burden of proof in order to be entitled to receive compensation.

There is a specific legal regime imposed by the law of 9 July 1971 called “loi Breyne”, governing off-
plan sales of dwellings or of dwellings in the course of construction, which modifies the Civil Code
rules in order to reinforce consumer protection.

The Breyne law applies to transactions in which a seller, a building contractor or a property
developer undertakes to provide a completed dwelling against payments made in advance, before
completion of a house or of a flat dedicated at least partially for habitation use.

According to this law the property developer is under a strict duty of performance i.e. he is due to
deliver the dwelling free of defects. The client does not need to prove his fault, the developer is
strictly liable in case of failure to deliver the result required.

2. Starting point and duration of liability
Liability of the participants to a construction operation may be contractual or extra-contractual.

Contractual liability

Where a contractual link exists between the principal and a construction participant, the latter is
subject to various contractual obligations and assumes liabilities arising out of the contract. This
liability is governed by the art. 1147, 1165, 1792 et 2270 of the Civil Code.

The construction phase is ended with acceptance of works by the principal assisted by the architect.
This is in fact an act of acknowledgement through which the principal admits that the works comply
with the contract specifications and that the apparent defects are repaired.
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Starting from the handover, which may be confirmed by a formal certificate of completion or tacit,
the liability of the participants to construction operation is as follows:

- 10 years liability for defects which are important enough to put in danger the solidity of
the constructed structure or of an important part of it (articles 1792 and 2270 CC). This
decennial liability is legally binding i.e. the parties cannot contractually restrict it;

- maximum 10 vyears liability for defects called “venial” or ordinary, which affect the
building but are out of the scope of decennial liability. The parties are free to modify
contractually this liability.

Although the art. 1792 CC, which concerns the decennial liability, refers only to building contractors
and architects, its scope of application has been extended by the courts for many years to other
construction professionals such as engineers.

The Breyne law extends the decennial liability on all construction professionals and even to non-
professionals who are involved in sale or construction or who undertake to build or to deliver the
property, to which the law applies (art 6). The persons above are under a duty to perform i.e. they
are due to deliver the property free from defects. Therefore they have no possibility to exonerate
themselves from such liability.

Extra-contractual liability

Extra-contractual liability, which covers both liability towards third parties and liability towards
clients for so called « extra-contractual » faults, is governed by the art. 1382 and following of the Civil
Code.

Any person who has suffered a damage arising from the activity of a construction party may claim on
the grounds of his liability.

The claimant, who purports to have suffered a damage as a result of fault of the architect must
initiate a legal action within the deadline of 5 years starting from the day when he had knowledge of
the damage (or of its aggravation) and of identity of the liable person. The claim becomes statute-
barred after 20 years following the day when the fault was committed (art. 2262bis §1er, paragraph
2 of the Civil Code).

3. Sharing of liability between different parties to a project
Joint and several liability may be acted upon on contractual or legal grounds.

Parties are jointly and severally liable when several persons are involved in fulfilling the same duty or
where it is stipulated by law (art. 1200 to 1216 of the Civil Code).

Participants to the construction process may decide to form a temporary grouping without legal
personality in order to perform a construction operation. In this case, participants of such an
unincorporated grouping are jointly and severally liable towards third parties under law. The
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principal can sue all of them or those of his choice, who would be under a duty to compensate the
totality of the damage resulting from non-respect of legal obligations.

Furthermore, joint and several liability may result from decisions of courts.

Where the architect and other participants to the construction operation, who are not linked
together by a contractual relationship, have contributed through their faults to occurrence of a
damage, the architect may be held jointly and severally liable (in solidum) by the court and he may be
obliged to compensate the totality of the damage. The in solidum liability consists in the fact that
each of the parties liable are under obligation to indemnify the totality of the damage. The parties
may however contractually exclude such liability.

Il. Insurance

1. Mandatory insurance
There is generally no legal obligation to carry insurance of construction risks with the exception of
professional liability insurance, which must be taken out by architects, health and safety coordinators
and expert land surveyors.

- Health and safety coordinator is obliged to insure his professional liability under the art. 65
of the royal ordinance concerning temporary or mobile building sites of 25 January 2001,
included in the royal ordinance of 27 January 2005;

- Expert land surveyor has a duty to insure his liability under the art. 13 of the royal ordinance
of 15 December 2005, implementing rules of professional practice. The royal ordinance of 25
April 2007 defines the terms of the compulsory insurance;

- The architect is obliged to carry insurance covering all his professional liabilities including
decennial liability under the art. 5 of the law of 20 February 1939 on protection of title and of
profession of architects. The royal ordinance of 25 April 2007 defines the terms of
compulsory insurance.

The insurance contract must satisfy minimum legal requirements in terms of its content. These
requirements are specified by royal ordinance and concern the persons legally obliged to carry
insurance, minimum sums insured’, exclusions allowed and duration of the insurance cover.

! The minimum sums insured applicable to professional indemnity insurance are as follows :
O 1.500.000 € for bodily injuries

a 500.000 € for property damages and consequential losses
a 10.000 € for property under custody of the insured
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The insurer covers the architects or their agents against compensation claims formulated by third
persons for damages arising in connection with performance of professional activities of the architect
(design, supervision, surveys, urban planning...).

In most cases the architect will take out a yearly policy covering all his missions performed during the
year but it is also possible to arrange a contract covering a particular construction project.

In the framework of the Breyne law, the building contractor, seller or property developer must
provide the buyer with a guarantee granted by a financial institution. The guarantee in question
should amount of 5% of the project value if the builder is qualified. If the builder is not qualified a
completion guarantee covering 100% of the project value is required.

2. Widespread insurance
Engineers usually insure their contractual liability including decennial liability as well as their
extra-contractual liability. They take out third party liability and professional liability insurance.

Most of building contractors cover only their third party liability. They systematically take out their
third party liability insurance with the aim to cover their extra-contractual liability for damages
caused to third parties in connection with performance of their activities.

The insurance market offers also specific insurances, in particular Contractor’s All Risk (Tous Risques
Chantier) and Decennial insurance or “control insurance”, which requires an inspection of a technical
controller. The insurances above are available on voluntary basis.

- Contractor’s All Risk insurance is essentially a property damage cover arranged for the
duration of construction works and possibly few more months following acceptance of
the works. It provides indemnity to the principal if the works under construction are
damaged regardless liability of the parties to the construction operation;

- Decennial insurance called « control insurance » in Belgium covers all participants to the
construction operation against their decennial liability under the art. 1792 and 2270 of
the Civil Code (architects, engineers, property developers, building contractors, health
and safety coordinators...). Its principal purpose is to provide financial compensation for
damages to the building works, for which the participants to the construction process are
liable towards the principal on the basis of decennial liability. The insurance cover lasts
for 10 years starting from handover. The insurer performs controls or appoints a
technical controller (SECO, SOCOTEC, AIB VINCOTTE...) before granting the cover.

In the framework of public procurement contracts or private contracts the contractual terms may
require the construction parties to arrange the insurances above.

3. Schemes and good practices
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Taking into account duration of court procedures more and more construction parties propose

alternative methods of dispute resolution such as mediation or arbitration. Insurers are in favor of

these “out of the court” settlements for small and medium size claims.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/141/Belgique 20051.pdf

Legal acts:

a) The Civil Code

b) Laloidu 20 février 1939 sur la protection du titre et de la profession d’architecte

c) Laloidu9JUILLET 1971 réglementant la construction d'habitations et la vente d'habitations a
construire ou en voie de construction

d) L'arrété royal concernant les chantiers temporaires ou mobiles du 25 janvier 2001

e) L'arrété royal du 15 décembre 2005 fixant les regles de déontologie du géomeétre expert.

f)  L’arrété royal du 25 avril 2007 relatif a I'assurance obligatoire prévue par la loi du 20 février 1939 sur la
protection du titre et de la profession d’architecte

Publications:

a) Actes du Colloque organisé par la Conférence libre du jeune Bareau de Liege, Droit de la Construction,
Editions du jeune Barreau de Liege, 2006.

b) Jean-Francois Henrotte, Laurent-Olivier Henrotte, Bruno Devos, L’architecte. Contraintes actuelles et

c)

statut de la profession en droit belge, Larcier, 2008.
J.M. CHANDELLE, « La loi Breyne », Rép. Not, Tome, VII, Livre VI, Larcier, 1996, p.83

Questionnaires:

a)
b)
c)
d)

Scrl SECO cvba, rue d’Arlon 53, Etterbeek, Brussels, 1040 Belgium

Bouwunie, Spastraat 8, 1000 Brussel, Belgium

SPF Economie Service des Assurances, NG Ill Boulevard du Roi Albert Il 16, Brussels, B-1000, Belgium
CEA Belgium, Avenue Roger Vandendriessche 22 - 1150 Brussels, Belgium
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Bulgaria

. Liability

1. Principles of liability
Under the general liability provisions of Bulgarian law, which apply also to the construction parties,
every natural or legal person is due to remedy any damages caused to third parties as a result of their
fault.

Moreover, if a physical or legal person agrees to perform a task for the benefit of another party, they
are also liable for damages which arise with relation of the performance of this task. The party in
guestion may avoid liability for non performance of their contractual obligations in the case of force
majeure. In the context of construction works, occurrence of force majeure resulting in suspension of
works gives the parties right to extended deadlines for completion of their contract. The above rule
regarding force majeure applies even if it is not expressly included in the contract. Some construction
contracts require notifying the other party of the force majeure event and may also stipulate that the
suspension of works due to force majeure exceeding a specified period gives the parties involved a
right to terminate the contract.

An important legal text relative to construction activity is the Territorial Development Act of 2001,
further completed with Ordinances on its application. The Territorial Development Act deals among
others with the territorial development rules, project designing and authorisation procedures, works
controls and supervision, notices to be given to competent authorities at different stages of the
works, the final inspection, requirements to be met by construction works and duties of the owners
of completed buildings. Control of respect of the laws above is ensured by the National Construction
Supervision Directorate (NCSD) — a specialised department of the Ministry of Regional Development.

The Act also refers to the following participants to the construction process: investor, designer,
contractor, consultant, structural engineer, project manager and supplier of plant and equipment,
specifies their respective duties and relations between them and, together with the Ordinance
Establishing the Terms and Procedure for Compulsory Insurance In Design and Construction No 38
from 24.02.2004, introduces civil liability insurance obligation on some of the above parties.
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Under the Act the relations between the participants to a construction project, including warranty
periods for repair of defects must be regulated by a written contract. The Ordinance N° 2 of
31.07.2003 of the Minister of Regional Development and Public Works on the commissioning of works
and the minimum warranty periods for construction and completed works, facilities and construction sites
further specifies the procedures referring to authorisation of building construction, acceptance of
buildings for use and defines the minimum warranty periods — contractual warranty periods cannot
be fixed at a level lower than this minimum.

The duties of the parties above, specified in the Art. 160 of the Territorial Development Act are as
follows:

- The investor is under obligation to “ensure everything necessary for the commencement of
construction” such as effecting preliminary investigations or obtaining the necessary permits
and approvals.

- In regards to designers the Act stipulates, that the precise terms of designer’s supervision
should be detailed in the contract between the owner and the designer. The designer is in
charge of preparation of the design and, if expressly agreed with investor, may be also
responsible for preliminary investigations and research. Designers also control whether the
works are executed in compliance with the design and have a right to issue instructions,
which are mandatory for other parties to the project.

Designer’s supervision over structural parts of the construction is mandatory for all
categories of works.

- The contractor/developer is an individual or a legal entity performing construction works
under the agreement with the investor. The contractor is responsible for ensuring that the
works are performed in accordance with the design, relevant permits and legal requirements
applicable to construction works. Moreover the contractor is due to use in the execution of
works “materials, manufactures, products and other such conforming to the essential
requirements to construction works” as well as to prepare and keep relevant construction
and technical documentation. Failure to respect the duties above exposes the developer to
financial liability for resulting damages, including financial losses.

- The consultant is responsible for carrying independent supervision over construction works
and for verification of compliance of plans. Further responsibilities such as preliminary
investigations may be agreed contractually with the investor. Supervision by an independent
consultant is mandatory for works of 1-4 category under the Territorial Development Act.

- The supervisor is a professional (usually consultant or project manager) appointed by the
investor to ensure compliance with the administrative requirements relative to
commencement of works, written notices and protocols. He is also responsible for
compliance of works with the design and legal requirements, for respect of health and safety
rules during the execution of works and for ensuring that the completed works are fit to be
put into operation. Any breaches of technical norms and regulations identified during the
works must be reported by the supervisor to the NCSD — the supervisor can also issue
mandatory instructions to the contractor. The supervisor is jointly liable with the contractor
for damage resulting from non compliance with approved plans or from breach of technical
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norms and regulations. The same person cannot act in quality of a supervisor and of an
independent consultant.

- Structural engineer is a professional responsible for control of structural parts of the project
design.

- The project manager is a civil engineer in charge of managing the performance of
construction works on behalf of the contractor. In the cases where the project is executed by
the investor, he must also appoint a project manager. Project managers are also in charge of
supervision of lower categories of works (5 and 6).

- The supplier is a person appointed by the investor to deliver and assembly the construction
plant. He is responsible for due and timely delivery, assembling and tests of the plant
commissioned.

Architects and consulting engineers need to be registered in a public register held by the Chamber of
the Architects in Bulgaria or by the Chamber of the Engineers in Investment Development—Project
Design, in order to be entitled to perform their practice. Exercising of architect’s and engineers
profession is regulated by the Law on the Chamber of Architects and Engineers in the Investment
Design.

Under the Bulgarian Chamber of Builders Act construction companies need to be registered in a
public Central Professional Register of the Constructors (CPRC) before they can start to perform
construction works. The register of building contractors indicates legally defined categories of works,
which the registered companies are entitled to perform. Those who are enabled to perform higher
categories may also undertake lower categories of works. In order to be authorised to perform works
belonging to a given category, the building company needs to fulfill a number of criteria defined by
law. Companies performing the lowest category of construction works (category six) are dispensed
from the obligation of registration.

Under the Territorial Development Act the construction works are classified into six official
categories depending on the level of difficulty and complexity of the project. The classification starts
from category one, which comprises the most complicated works (airports, highways) and goes to
category six, which concerns the smallest and less complex works (such as temporary structures or
greenhouses).

The building cannot be handed over and permitted to exploitation before it is verified that the health
and safety regulations were complied with. The construction process is supervised by the competent
state and municipal bodies, who also issue approvals of the completed works.

The use of standard contracts is not a popular practice in Bulgaria. On the other hand, arbitration
procedures proposed by institutions such as the Arbitration Court to the Bulgarian Industrial
Association or the Arbitration Court to the Bulgarian Chamber of Commerce and Industry are
regarded as the most efficient and cost effective way of dispute resolution. The decisions of an
arbitration court sitting in Bulgaria have the same importance as decisions of ordinary courts under
the Bulgarian law.
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2. Starting point and duration of liability
As stated above minimum warranty periods referring to works execution and of repair of defects are
defined in the Ordinance N° 2 of 31.07.2003 of the Minister of Regional Development and Public
Works. Various warranty periods are defined for construction of buildings and for different types of
civil engineering works. As far as buildings are concerned the main minimum warranty periods are as
follows:

- 10 years for structural construction works of buildings and equipments including ground
base,

- 8 years for refurbishment works on buildings,

- 5 years for waterproofing, heat insulation, acoustic insulation and corrosion of buildings and
facilities,

- 5years for internal installations and finishing works,

- 5 years for industrial plants, complete installations of industrial machinery, control systems
and automated systems.

Under the art 160 of the Territorial Development Act the contractual warranty periods cannot be
lower than this minimum.

The minimum legal warranty periods run from the day when the construction project is introduced
for operation.

3. Sharing of liability between different parties to a project
Under law, the supervisor is jointly liable with the contractor for damage resulting from non
compliance of works with approved plans or from breach of technical norms and regulations, in
particular with respect of bearing capacity, stability and durability of structures and foundations, fire
safety, security of people and property on the construction site, environmental safety during the
construction works and during operation of the completed building, energy conservation, building
insulations and accessibility.

Usually the contractual provisions stipulate that the main contractor, who uses subcontractors in

order to perform tasks within the construction project, is liable towards the employer for damages
caused by the subcontractors even if he is not negligent himself.

l. Insurance

1. Mandatory insurance
There is no mandatory insurance of latent defects in buildings Bulgaria.

Under the Territorial Development Act (Article 171) and the Ordinance Establishing the Terms and

Procedure for Compulsory Insurance in Design and Construction Nr. 38/24.02.2004 most of
construction parties are subject to the mandatory professional liability insurance requirement.
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The art.171 (1) of the Territorial Development Act and the art. 2 of the Ordinance Establishing the
Terms and Procedure for Compulsory Insurance in Design and Construction define the participants to
the construction project (architect, consultant, person exercising construction supervision,
contractor/developer and technical controller) who are subject to an obligation to carry insurance
covering their professional liability “for any detriment inflicted on other participants in construction
and/or on third parties as a result of wrongful acts or omissions in the course of, or in connection
with, the performance of their duties”.

The art. 2 of the Ordinance Establishing the Terms and Procedure for Compulsory Insurance in Design
and Construction indicates the duties/functions of participants to the construction project, which
should be covered with the compulsory professional liability insurance.

The compulsory insurance covers claims for property damage and for personal injuries including legal
costs. The Ordinance defines the terms of minimum compulsory cover, which include “the liability for
death or bodily injury of other participants in construction and/or of third parties, as well as for
tangible damage to property of other participants in construction or of third parties, caused by the
persons covered under the Article 171(1) of the Territorial Development Act”.

Art. 5 of the Ordinance defines minimum sums insured applicable. The amounts insured vary
depending on professional category of the insured as defined above and on the category of
construction project as defined by the Territorial Development Act.

The amounts of compulsory sums insured may vary from BGN 35 000 to BGN 300 000 for architects
and between BGN 50 000 to BGN 300 000 for persons exercising construction supervision. For
developers the amounts of sums insurance range from BGN 70 000 to BGN 600 000 depending of
category of project performed. Nevertheless the Ordinance enables the construction parties to take
out higher sums insured and longer periods of insurance if they wish so.

The Ordinance defines also a minimum insurance premium (1 per mille of the amount covered or
BGN 50 whichever is greater) as well as the procedure of claim notification and of claim handling to
be followed under the compulsory insurance policy.

The art 171 (2) of the Territorial Development Act specifies that the compulsory insurance is
subscribed for the period of one year and covers claims presented during the period of validity of the
insurance contract. The compulsory cover needs to be renewed without interruption as long as the
construction party performs their activity. Moreover, the party who cesses their activity is obliged to
arrange a runoff insurance cover for the period of five years from the date when the activity was
discontinued.

The employer may require the professional to submit them a copy of a valid policy of insurance as
well as proofs of the premiums paid within a deadline of 7 days from receipt of a written request by
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the construction party. They may also refuse payment to construction parties if they discover that
the party did not respect their obligations relative to compulsory insurance.

2. Widespread insurance
Participants to the construction project may voluntarily agree additional insurance requirements in
their contract such as insurance covering damage to the construction work, materials, mechanical
equipment or the furnishings of the construction site.
During the phase of construction works “Insurance of construction and assembly works” covering the
above risks, similar to “Contractor’s all Risks” insurance seems to be frequently used.

Sources of information:

Publications:

a) Getting the Deal Through — Construction 2009 (Bulgaria report by Nickolay Nickolov and Iva Miteva,
Borislav Boyanov & Co) http://www.boyanov.com/img/uploaded/Bulgaria.pdf

b) “Think for your future - invest in Bulgaria” 2005 - Properties Guide Ltd.
http://www.properties-guide.com/files/construction.pdf

Websites:

c) Chamber of Architects in Bulgaria http://www.kab.bg/a.php?lang id=2
d) Ministry of Regional Development and Public Works

http://www.mrrb.government.bg/index.php?lang=en

e) Solicitor Bulgaria http://solicitorbulgaria.com

f)  Allianz Bulgaria http://www.allianz.bg/site/index_en.php?page=prof

Legal acts:

a) The Territorial Development Act
http://solicitorbulgaria.com/index.php/legislation/construction-law:40
b) Bulgarian Chamber of Builders Act

http://solicitorbulgaria.com/index.php/bulgarian-chamber-of-builders-act
c) Ordinance Establishing the Terms and Procedure for Compulsory Insurance In Design and
Construction Ne 38 from 24.02.2004

d) Ordinance Ne 2 of 31.07.2003 on the commissioning of works in Bulgaria and the minimum warranty
periods for construction and completed works, facilities and construction sites

http://www.build.bg/bg/law/law doc/480.pdf

e) Law on the Chamber of Architects and Engineers in the Investment Design

http://www.kab.bg/a/nav/docs/docs/3

Questionnaires:

a) Bulgarian Construction Chamber, 1 Hristo Smirnenski Blvd., Sofia 1164, Bulgaria
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability
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Cyprus

I.  Liability

1. Principles of liability
Until 1960 Cyprus was a British colony and its legal system was largely based on the principles of the
English law. Although significant changes of its legal system took place since 1960, some of the legal
aspects originating from the British system have been preserved in various domains and are still in
force.

The British heritage in the Cypriote law comprises amongst others the importance of the case law
and doctrines of law of contract and of law of torts. It is interesting to note that Cyprus has adopted
the Common Law system. Most of English cases may be cited in the Cypriot courts, mostly as
guidelines but, under certain conditions, some of British cases can be binding in Cyprus. In the areas
where there is no specific Cypriot legislation the principles of English common law are applied.

Similarly to the English law the main domains of law which may be involved in the context of
construction projects are law of contract and law of torts.

Law of torts provides general rules aiming in protecting several interests recognised by law and
defines rules of compensation, which can be awarded to persons injured by a “wrongful act” such as
personal injury, damage to property or financial damage. Liability to compensate a damage may
arise as a consequence of an act or an omission of the “wrongdoer” or of a person for whom he is
vicariously liable. Legislation which governs this area of law in Cyprus is Civil Wrongs Law, Cap. 148.

As far as contract law is concerned, until 1960 it was based on the English law. Subsequently Cyprus
developed its own legal principles, which were widely inspired by English and Indian legal systems.
The legal act, which governs the questions of contractual liability is the Contract Law, Cap. 149.

A breach of contract gives the injured party right to initiate a legal action and to claim damages
suffered as a result of the breach. Total or partial failure to perform a contract enables the innocent
party to regard it as discharged subject to certain conditions.

Similarly to the English law, the parties are generally free to form their contractual relationship,
however a contractual agreement may be to some extent completed or modified by terms implied
under the case law, statute or by custom. The implied terms may be of particular significance in
protecting the parties whose bargaining power is weaker.
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In Cyprus, similarly to the English law, the principle of privity of contract applies to contractual
agreements. According to this principle only the original parties to a contract may have rights and
obligations under it (which means that third parties are unable to enforce a contractual agreement if
they are not a party to it).

The owner has the responsibility to obtain all licenses, appoint designers, appoint contractor, appoint
health and safety manager and etc.

Builder or property developer is under the duty to perform the works according to the construction
contract (if applicable), the building regulations, relevant construction permits and the art of good
workmanship.

When defects in a building occur or when the builder fails to comply with his duties, the owner or
buyer affected is entitled to claim compensation equivalent to the cost of repair of damage. The
claim may be founded on breach of the construction agreement due to lack of attention and care
during the construction of the building or upon civil wrong of negligence. Damages can be claimed
only if they were reasonably foreseeable and if they can be attributed to negligence or to breach of
contract by the contractor. Burden of proof of contractor’s negligence remains on the claimant.

In the field of construction in Cyprus there is a practice of using standard construction contract forms
issued by The Joint Committee of Architects, Engineers, Quantity Surveyors and Building Contractors
of Cyprus (MEAZK - Miktry Ertitportn Aoutkwy SupuBoAaiwv Kumpou). These standard forms are based
on Joint Contract Tribunal (JTC) contract forms published in the UK by the Royal Institute of British
Architects and apply to the private sector.

In the public sector the conditions of contract are based on the Government’s contract which vary to
some extent from the private standard contract form — for example the engineer may not issue
instructions and decisions without the prior approval of the employer.

The building contractors in Cyprus must be registered by the Council for the Registration and Control
of Building and Civil Engineering Contractors. The Council operates an on-line register of licensed
builders, which indicates the class of their licence and their experience. In order to have their licence
application approved the builder must pass a number of examinations. There are different classes of
builders’ licences starting from A to E (with A being the highest class available for larger contractors
and E the lowest, allowing to build houses up to 300 m? metres of surface). Licences are renewed
every year and the building contractors are subject to ongoing checks. It is illegal to perform
construction works without a licensed contractor and penalties apply to those who are in breach of
this rule. Some works (e.g. minor works, some types of repairs etc) may not require the licence.
There are currently two separate registers for Building Works and for Technical (civil engineering)
Works.

Professional consultants must be registered by ETEK (Cyprus Scientific and Technical Chamber),
which is a statutory regulatory body for all engineers in Cyprus established by Law 224/1990. ETEK
also plays and advisory role to the Government. The Members must follow regulations of the
Chamber which, among others, forbids them to accept work in the fields of engineering where their
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knowledge is not adequate. Currently, only natural persons can be registered with ETEK and they
have unlimited personal liability. For professional appointments a specific standard document issued
by the Chamber is signed by both parties. This document contains description of work, initial budget,
engineer’s fees and special terms relative to the appointment. This document also contains a clause
under which disputes concerning professional fees should be resolved by an arbitrator assigned by
the ETEK. However, it is common for the parties to sign contract in addition to the ETEK form.

It seems that the large increase in foreign investment in real estate and the rapid increase in
property prices during the years 2000-2007 have revealed certain concerns with respect to
construction quality and protection of real property buyers in Cyprus. Proposals of reforms aiming in
improving quality and protection of buyers are currently being discussed.

2. Starting point and duration of liability
Under the Civil Wrongs Act relative to tortuous liability, the article 68 of the Act provides the
following limitation periods during which a legal action for damages can be initiated:

- 2 years from the date of the damage sustained,

- In case of civil wrongs fraudulently concealed by the defendant, 2 years from the date when
the plaintiff discovered it or should have reasonably discovered it if he had exercised
reasonable care and diligence.

In the framework of contractual agreements the parties can define the limitations periods by means
of contract.

3. Sharing of liability between different parties to a project
Each party involved in construction operation bears responsibility for their own scope of work only.
Joint and several liability does not seem to be a common practice in Cyprus.

Il. Insurance

1. Insurance mandatory by law
There are no legal insurance obligations for construction parties in Cyprus. However, requirements
relative to insurance may be imposed by standard construction contracts or by individual
contractual arrangements with the client.

A project of law is currently being developed, aiming in allowing construction design services to be
offered by limited liability companies. According to this draft law such companies would be required
to be registered by ETEK (Cyprus Scientific and Technical Chamber). ) and would be subject to
compulsory professional indemnity insurance.

2. Widespread insurance
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Insurances available in Cyprus cover damage to the works during construction operation
(Contractor’s All Risk) as well as third party liability. The risk of defects to the building after
completion may be covered with the use of financial guarantees and bonds.

A widespread market practice consists in arranging guarantees of minimum 1 year covering
construction defects resulting from negligence or from non compliance with the terms of the
construction contract. Longer guarantee durations such as 2 or 5 years are also available.
Furthermore the market offers professional indemnity insurance for consultants, which is currently
optional.

Sources of information:

Previous studies:

a) «Introduction to Cyprus law » Andreas Neocleus & Co
http://www.neocleous.biz/en/download/ebook/neobook.pdf

b) Government Housing Policy in Cyprus
http://www.eukn.org/binaries/cyprus/bulk/policy/2005/10/housing-policy---part-ii--en-.pdf

Websites:
a) Government Web Portal
http://www.cyprus.gov.cy/portal/portal.nsf/dmilcitizen _en/dmilcitizen _en?OpenDocument

b) Supreme Court of Cyprus
http://www.supremecourt.gov.cy/judicial/sc.nsf/DMLLegSystem en/DMLLegSystem en?OpenDocum
ent

c) Cyprus Land and Building Developers Association
http://www.girltalk.pcs-net.com/b2/property-tips/cyprus-building/

d) Cyprus Architects’ Association www.architecture.org.cy

e) Council for the Registration and Control of Building and Civil Engineering Contractors
www.contractors-council.org.cy

f)  The Cyprus Informer http://www.girltalk.pcs-net.com/b2/property-tips/architects-cyprus/

g) Cyprus Scientific and Technical Chamber (ETEK) http://www.etek.org.cy/page.aspx?page id=84

h) “lllegal building in Cyprus must be stopped” by Bejay Browne, November 17,2009
http://www.news.cyprus-property-buyers.com/2009/11/17/illegal-building-in-cyprus-must-be-
stopped/id=002765

i)  “Cyprus law reforms are not a cure-all” by Charles Charalambous, Cyprus Property Magazine July 31,

2009 http://www.news.cyprus-property-buyers.com/2009/07/31/cyprus-law-reforms-are-not-a-cure-
all/id=002110

j)  “Buying to build in Cyprus” Angloinfo guide http://cyprus.angloinfo.com/information/10/build.asp

k) The Federation of Associations of Building Contractors Cyprus (0.S.E.O.K.)

http://www.oseok.org.cy/en/html/1/

I)  “Cyprus title deeds saga: at risk of creating a legal and social minefield” by Prof. Andonis Vasilliades,
Financialmiror.com 8 December 2009 http://www.financialmirror.com/Columnist/Property/555

m) “Cyprus Planning Law” Buying Property in Cyprus
http://www.cyprus-property-buyers.com/law/planning.htm

n) “How to reduce your risk of buying off-plan” 25 June 2008 by Nigel Howarth
http://www.news.cyprus-property-buyers.com/2008/06/25/how-to-reduce-your-risks-when-buying-
off-plan/id=00446

-
Le
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o) Cyprus property advice http://www.buy-cyprus-property.co.uk/articles/compensation-for-bad-
workmanship-in-a-new-building.php

p) “Cyprus overseas property market collapse” 7 January 2010 by Nigel Howarth
http://www.news.cyprus-property-buyers.com/2010/01/07/cyprus-overseas-property-market-
collapse/id=003186

Questionnaires and other information:
a) Ministry of Communications and Works, Public Works Department, Cyprus
b) Andreas Neocleous & Co LLC, Neocleous House, 195 Makarios Ill Avenue, CY-3030 Limassol, Cyprus
c) Dion Toumazis & Associates, 4 Romanos Street ,1070 Nicosia, Cyprus
d) Cyprus Scientific And Technical Chamber (ETEK)
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Czech Republic

. Liability

1. Principles of liability
Main legal acts applicable to construction in Czech Republic are the Civil Code, the Commercial Code,
the Building Act 183/2006 Coll., the Act no 360/1992 Coll. on Pursuit of Activities of Authorised
Architects and on Pursuit of Activities of Authorised Engineers and Technicians Involved/Practicing in
Construction.

Construction parties are subject to general extra-contractual and contractual liability rules defined in
the Civil Code. Further provisions relative to duties of parties acting as a business activity under
various types of contracts are found in the Commercial Code. The Civil Code applies if at least one
party of contractual agreement is not a “businessman” whereas the Commercial Code rules apply
where both parties to the agreement act as a business activity.

Provisions of the Civil Code relative to contracts of “creating things” upon order stipulate that:

- “If a building is made for the customer upon an order, the maker is liable for damage to or
destruction of the building until the moment when the finished building was taken over
unless the damage occurs even otherwise” (art. 651);

- the provider is liable to ensure “that the thing has qualities stipulated for by the customer in
the order” and that he is liable “for defects of the performed order caused by defects of the
material delivered by the customer or by unsuitability of his instructions unless he reminded
the customer of defects of the materials or of unsuitability of his instructions” (art. 645).

- Art 646 (3) defines statutory warranty periods applicable to construction of buildings and to
building components, which will be discussed later in this document.

In case of defect, the claimant may require repair of it. If repair is impossible the claimant may
withdraw from the contract or claim an appropriate price discount. He may also claim compensation
of necessary costs which have arisen from the defects.

The art. 56 of the Civil Code introduces protection measures in case of so called “consumer
contracts”. This article indicates several clauses which are inadmissible in consumer agreements. For

lios

n°5/23.03.10/v°5



Page | 2

example clauses excluding or restricting supplier’s liability for injury of death resulting from his acts
or omissions and clauses restricting or excluding liability for defects and resulting damages are
considered as inadmissible.

The Building Act 183/2006 Coll. deals with the matters related to territorial planning and to
construction permissions, duties and responsibilities of persons involved in preparation and
execution of construction activities and general rules for design activity and for realisation of
construction works i.e. so called general requirements for construction as well as with protection of
“public priorities” during the construction operation. The Act defines the following construction
parties: owner, developer, contractor’s site manager, building supervision expert, designer and
building entrepreneur.

- Owner is under a duty to maintain in a proper state the structure and its installations, to
notify to relevant authorities building all defects which could cause danger to life or health,
to enable inspection of the structure and to participate in it, to archive documentation
relevant to performance of the building during the whole useful life of the structure and the
site diary during 10 years from approval of the building for use.

- Developer is under a duty to take care of “a due preparation and realization of the structure”
and “protection of lives and health of persons or animals, protection of the environment and
property, and a considerate treatment of the neighborhood” during construction operation.
Developer is also obliged to make sure that the required construction documentation is
prepared and that, where necessary, the plans are drafted by persons with appropriate
qualifications. Developer has also a duty to provide the relevant notifications to competent
bodies. In case of public procurement projects developer ensures technical supervision and
designer’s supervision over the works performed.

- Contractor’s site manager is under a duty to manage performance of works in compliance
with plans, relevant permits and with respect of life and health safety, environmental safety
and work security rules at the construction site. He is also obliged to ensure respect of
general requirements for construction as defined by the Building Act and of relevant
technical regulations and standards. The site manager is also responsible to ensure that the
defects identified during construction works are removed, to notify them to relevant
authorities and to cooperate with persons performing technical and designer’s supervision.

- The building supervision expert is liable together with the developer for conformity of the
“spatial location” of the structure with relevant documentation, for respect of the general
requirements for construction, other technical regulations and of relevant administrative
decisions as well as for accessibility of the structure. Moreover, the building supervisor
monitors performance of the works, safety of installations and devices operated on the
building site, ensures that construction products and materials are installed or applied in an
appropriate way and makes sure that the defects identified in the course of the works are
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removed and notified to competent authorities. He also keeps the site diary or construction
records book.

- Building entrepreneur/contractor has a duty to ensure that the work’s performance is
managed by an expert site manager and that all tasks requiring specific authorisations are
performed by persons awarded with such authorisations. The contractor is obliged to
execute the construction works in accordance with design documentation, relevant permits,
the general requirements for construction, technical regulations and standards and to ensure
respect of life, health, environmental protection and work security duties defined in relevant
regulations. The Act allows that some structures and installations may be realised by the
developer himself under condition that he ensures appropriate building supervision over his
works.

- Designer —activity of construction design is defined in the Building Act as a “specified activity”
which may only be performed by physical persons awarded with an authorisation to perform
design activity according to the Act no 360/1992 Coll. on Pursuit of Activities of Authorised
Architects and on Pursuit of Activities of Authorised Engineers and Technicians
Involved/Practicing in Construction. Liability of the designer comprises “correctness,
wholeness and completeness of the planning documentation, planning study and the
documentation for the issuance of a planning permission made by him/her”, observance of
relevant legal regulations and acting in cooperation with the relevant authorities. Designer is
also responsible for quality and safety of the structure erected according to his design,
including stability and environmental safety aspects and for feasibility of his design. Further
duties of designers are stipulated in the Act no 360/1992 Coll. on Pursuit of Activities of
Authorised Architects and on Pursuit of Activities of Authorised Engineers and Technicians
Involved/Practicing in Construction.

Under the Act no 360/1992 Coll. on Pursuit of Activities of Authorised Architects and on Pursuit of
Activities of Authorised Engineers and Technicians Involved/Practicing in Construction professional
consultants such as architects or engineers are subject to a compulsory “certification” i.e. an official
authorization by a relevant professional body to perform their professional practice and a
compulsory registration in an official register. They must also follow professional rules defined by
their respective professional organisations. Professional consultants are due to meet a certain level
of professional skill and care defined in the Act No. 360/1992 Coll.

2. Starting point and duration of liability
The Civil Code defines the following general statutory liability limitation periods:

“(1) Right to compensation of damage shall become statute-limited in two years from the day when
the damaged person learnt of the damage and of the liable person.

(2) The right to compensation of damage shall become statute limited no later than in three years
and, as for damages caused by intention, in ten years from the day when it came to the event from
that the damage arose; this rule shall not apply to damages to health” (art. 106 of the Civil Code).
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In addition to the above the art. 646 of the Civil Code defines a period of statutory warranty of 3
years applicable to building defects. Other regulations may stipulate shorter warranty periods for
certain parts of the building, however these periods cannot be lower than 18 months. Further legal
warranty period of 18 months apply on repaired or adjusted elements. The rights arising from liability
for defects have to be acted upon within the warranty period, otherwise they become extinct.

Under the Commercial Code the limitation period is of 5 years from the day on which the injured
party learned or could have learned of the damage, with a maximum of 10 years from the day when
the damage occurred.

The parties are free to define contractually longer warranty periods. According to our interlocutors,
the liability of building contractors for damages resulting from the work performed tends to be
defined contractually for longer periods than the statutory provisions.

Similarly in case of architects and other professional consultants, the liability for defects in design is
usually defined in the appointment contract for periods longer than the statutory limitations.

Producers of construction materials are subject to a compulsory legal warranty covering the goods
sold during 2 years starting from the date of purchase and to liability for damages caused by
defective materials (under the Act. No.59/1998 Coll).

3. Sharing of liability between different parties to a project
The general joint liability provisions are defined in the Civil Code. According to the art. 438 if a
damage is caused jointly by several persons, they are liable for it jointly and severally. In justified
cases the court may decide to apportion liability of each “wrongdoer” according to their individual
contribution to the damage.

Moreover, in some cases provisions of the Commercial Code may apply. Section 293 of the
Commercial Code stipulates that “If several persons are jointly bound to render the same
performance, it is presumed, in case of doubt, that they are bound to perform it jointly and
severally”. According to section 295 of the Commercial Code “If several persons assume an obligation
and its nature implies that the obligation can only be fulfilled by collaboration of all the co-debtors,
the co-debtors are obliged to fulfill the obligation jointly”.

Il. Insurance

1. Mandatory Insurance
Under Section 16 of the Act no 360/1992 Coll. on Pursuit of Activities of Authorised Architects and on
Pursuit of Activities of Authorised Engineers and Technicians Involved/Practicing in Construction
architects, consulting engineers and technical surveyors are under obligation to carry “third party
professional insurance policy”. The compulsory insurance is arranged for the period of one year and
is subject to tacit renewal for most insurers. It must be maintained by the professional during the
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entire duration of their practice. A proof of a valid insurance must be produced upon request to the
Czech Chamber of Architects and it is also one of conditions of registration with the Chamber.
There is no obligation to deliver the compulsory insurance by the insurers.

2. Widespread insurance
Contractor’s All Risk insurance (CAR) seems to be frequently used. This insurance may be required by
the client, especially in the framework of public procurement contracts or projects financed by
foreign investors. Moreover, performance bonds delivered usually by banks (and also by insurance
companies) are available, but, according to our interlocutors, they tend to be less popular than the
CAR insurance.

In 2006, following a proposition of TZUS (Technical and Test Institute for Construction) the Ministry
of Industry and Trade discussed with the representatives of the insurance sector a possibility of
implementing in the Czech Republic an insurance scheme covering construction defects. The solution
envisaged was inspired on the insurance model existing in France. Implementation of such an
initiative either as a voluntary scheme or as a legal obligation was taken into consideration. The
project was abandoned due to the lack of suitable reinsurance cover available for such new solutions
reported by the insurers.

Sources of information:

Legal Acts:
a) Civil Code : http://www.praguerealtyportal.com/dw-data/Civil-Code.pdf

b) Commercial Code:
http://www.cnb.cz/en/legislation/leg capital market/download/commercial code.pdf
c) Building Act 183/2006 http://www.cka.cc/priloha/building code 183 english.pdf
d) Act no 360/1992 Coll www.cka.cc/priloha/zakon360 aj
e) Act No. 455/1991 Coll., on trades (the Trade Licensing Act)
http://www.adamek.in/374 2004 Trade Licensing Act final.pdf

Websites:
a) Czech Chamber of Architects www.cka.cc
b) The Ministry of Industry and Trade http://www.mpo.cz/default _en.html

¢) Insurance Services Network http://www.isn-inc.com/countryinfo/czech-republic.aspx

Questionnaires and other information:
a) Czech Chamber of Architects, Josefska 34/6, Prague 1 — Mala Strana, 118 00, Czech Republic,
b) Association of Building Entrepreneurs in the Czech Republic, Narodni Str. 10, Praha 1, 110 00, Czech

Republic,

c) CACE - Czech Association of Consulting Engineers, Havlickovo nabrezi 38, 702 00 Ostrava, Czech
Republic,

d) TZUS - Technical and Test Institute for Construction, Prosecka 811/76a, 190 00 Praha 9 — Prosek, Czech
Republic

e) Beiten Burkhardt, ul. Ks. Skorupki 5, 00-546 Warszawa, Poland
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Denmark

. Liability

1. Principles of liability
The liability framework in Denmark is composed of technical regulatory acts setting out construction
standards and of standard forms of construction contracts widely used in the industry.

The main acts are Building Act from 1977 (Byggeloven), which sets out basic principles relative to
construction and Building Regulations applying to all buildings except of small dwellings, which in
turn are ruled by a specific regulation called Building Regulations for Small Dwellings from 1998 and
are subject to simplified building permission procedure. The Acts above have been constantly
renewed in the recent years. A new project of amendment of the Building Act is currently being
discussed. A new version of the Building Regulations for Small Dwellings in force since 2008 has
extended the scope of these Regulations to larger buildings.

The above technical texts are further completed by memorandums or notes relative to specific
aspects of construction and by guidelines or standards of good practice.

The purpose of the above body of written rules is to ensure that minimum technical requirements for
buildings are met in terms of solidity, fire safety, energy performance and quality as well as to define
the ways how new developments should be integrated with the existing buildings. The Building
Regulations are based on functional criteria rather than on precise technical prescriptions, which
facilitates implementation of innovation. Respect of the technical regulations is to some extent
verified by the local authorities through verification of plans before the construction work commence
and through final inspection and approval after the building is completed.

Liability of the parties participating in construction projects is defined by standard contract wordings
issued by the former Danish Ministry of Housing and Urban Affairs.

Legal relations and obligations between the client and contractors are defined by the contract
wording called AB 92 (General Conditions for Works and Supplies for Building and Civil Engineering
Works).

Relations between the client and designers or professional consultants are defined by the standard
wordings called ABR 89 (General Conditions for Consulting Services).
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ABT 93 (Almindelige Betingelser for Totalentreprise) contract wordings correspond to design and
build type of projects. The AB92, ABR89 and ABT93 are so called agreed documents which are
developed over years in corporation between the Danish building authorities and the most important
organizations in the building and construction industry. The contracts are widely used and are to a
large degree considered to be representing the general rules of Danish construction law.

The liability of professional consultants is founded on necessary professional skill and care principle.
They are liable for defects caused by their errors or negligence.

The contractor’s liability for the works is alike, though he is acting under a rule of strict liability with
regards to defects in the materials used (however, according to some opinions the contractor cannot
be held strictly liable if he uses materials known at the time when the works are performed and
when the materials are prescribed by the client unless it is obvious that they are not suitable for the
intended purpose).

As indicated above, the duties relative of the mission of the above parties are detailed in the
standard contract wordings.

In the case of designers or consultants the contract may specify a maximum amount to which they
can be held liable.

According to AB 92 and ABR 89, the contractor and the technical consultant cannot be liable for
consequential losses.

According to the standard contracts wordings, the disputes relative to the construction contracts are
settled by an arbitration body called Building and Construction Arbitration Court.

It is worth to note that there is no monopole of the profession of architect in Denmark and no
obligation to be a member of any professional body. Membership in the chamber of architects -
Akademisk Arkitektforening - is voluntary.

2. Starting point and duration of liability

Standard contract forms stipulate duration of liability for building defects is 5 years starting from
handover of the building. During this period the contractor is due to repair the defects notified by
the owner. If the contractor refuses to rectify the defects, the owner may repair them at the
contractor’s expense or claim a reduction of payments specified in the construction contract.

After the expiry of this period the owner cannot claim any damages related to the building defects
unless the parties have agreed to extend the liability period or the contractor has acted in gross
recklessness.

Pursuant to the new Danish Limitation Act 2008 an owner's claim for damages in relation to
construction defects is subject to a limitation period of three years from the time when the owner

became or should have become aware of the defects, with an absolute period of limitation of 10
years from the due date of the claim.
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This provision cannot be derogated from to the detriment of a consumer owner and the 5 years
limitation period in AB92 can therefore not be applied in the context of consumer contracts to the
extent that the application will involve a shorter limitation period that pursuant to the Limitation Act.

The requirement to maintain a performance bond during the period of liability in order to guarantee
the repair of defects is specified in AB 92 contract wordings.

Moreover, according to AB 92 conditions the completed building is subject to two compulsory
inspections: first inspection takes place 1 year after the handover and the final inspection must be
organised 5 years from the handover.

3. Sharing of liability between different parties to a project
Under the standard contracts wordings the construction parties are liable for defects resulting from
their own errors or negligence, but according to practice they can be held jointly responsible where
the defects are attributable to negligence by both parties.

Il. Insurance

1. Mandatory Insurance

In April 2008 a legal requirement relative to building defects insurance was introduced for
professional building owners’ i.e. original owners (property developers, main contractors) who erect
new private dwellings with a purpose of sale, rental and etc and cooperative housing associations
which erect dwelling buildings for the benefit of their members.

The rules governing this requirement were defined in the Danish Building Regulations (Amendment)
Act, Danish Public Housing Act and Danish Buildings and Dwellings (Registration) Act (Act No. 575,
June 2007). Detailed rules relative to the scope of the building defects insurance, definition of
building defect, inspection and publication of companies, which have contributed to defective
building works, were laid down in Executive Order no. 1292 from October 2007.

The requirement to carry building defects insurance applies to new buildings used mainly for
permanent occupation. Are excluded from this obligation: buildings used on temporary basis such as
holiday premises and refurbishment works or extensions of existing buildings, public owners and
buildings subject to the Danish Building Defects Fund and the Building Damage Fund for Urban
Renewal schemes (described below) and individual dwelling owners (consumers) who arrange
themselves the entire building process and who enter directly into agreements with different
contractors.

The building defects insurance covers serious building defects resulting from errors in design,
execution of works or from building materials. A defect is considered to be serious if it significantly
affects the “useful life” and utility of the dwelling (such as defects which might cause safety or health
problems or defects resulting from non-respect of building regulations or of professional standards).

The duration of building defects insurance cover is 10 years. The insurance is contracted for the
benefit of the original owner and is transferred to the subsequent owners of the building if the
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ownership of the dwelling changes. In case of defects identified the building owner can contact
either the original owner or insurer. Insurer has a duty to arrange the repair of the building and it
can claim compensation from the responsible party.

The respect of the insurance obligation is ensured by the local authorities’ control within planning
permission procedure. The authority must verify whether the insurance quotation is attached to the
planning application for projects where the requirement applies. In case of a planning application
submitted by a physical person for a single family dwelling, the local authority who issues the
permission must inform the applicant that the duty of building defects insurance may apply.
Moreover, at the time when an application of the occupancy permit is made, the local authority
verifies whether the building defects insurance has been taken out and whether the premium has
been paid. The name of the insurer is registered in the Danish Central Register of Buildings and
Dwellings.

The legislation relative to compulsory building defects insurance requires also that the building is
inspected in year 1 and 5 from handover. Based on the inspection’s results a report containing the
identified defects is prepared by the surveyor and subsequently insurer prepares a list of defects
covered by the compulsory insurance, which is forwarded together with the inspection report to the
building’s owner and to the parties who had contributed to performance of works, which have been
found defective.

Another interesting initiative which has arisen in connection with the insurance requirement consists
in Internet publication of a list of companies which contributed to works, in which defects covered by
the compulsory policy have been found. The facility is operated by the Danish National Agency for
Enterprise and Construction. The public list contains contact data of the companies concerned,
description of defects identified and post code of the building, in which defects have been found.

Prior to the law from 2008 on building defects insurance, two compulsory insurance schemes were
established in Denmark in the framework of implementation of a reform called “ the Quality
Assurance and Liability Reform” from 1986 (Kvalitetssikiringsreforme) : the Danish Building Defects
Fund and The Building Damage Fund for Urban Renewal.

The Danish Building Defects Fund (Byggeskadefonden)
The Danish Building Defects fund has been created in 1986 with the view to address the problem of
extensive damage level in the publicly subsidised housing buildings from nineteen sixties and

seventies.
The Fund carries out the following measures dedicated to monitor and prevent construction defects:

- a database of construction defects. The relevant data is available from complaints of the
clients and from the compulsory building inspections performed by the fund 1 and 5 years

from completion of the building,
- diffusion of information and of feedback of experience relative to building damages.
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It is estimated that the measures implemented have helped to significantly reduce the level of
construction defects in the monitored buildings (from 30% at the beginning of nineteen nineties to 3-
4%).

Moreover, the Fund provides a security against construction defects similar to latent defects
insurance - it guarantees 95 % of the cost of repair of defects occurring in the public housing
buildings up to 20 years from completion. In the case of occurrence of defects the Fund finances the
repair cost and subsequently claims compensation from the construction parties liable for the
damages.

The Fund is financed by contributions from the public housing development sector. 1% of the total
value of each construction project financed by the public sector must be paid as a contribution into

the Fund.

The Building Damage Fund for Urban Renewal (Byggeskadefonden Vedrgrende Bygningsfornyelse)

The Building Damage Fund for Urban Renewal was created in 1990 by the Danish government in
order to cover publicly subsidised buildings subject to urban renovation works.

In the similar way as the Danish Building Defects Fund described above, the scheme may be regarded
as a kind of insurance arrangement for which owners of buildings being subject to publicly subsidised
renovation works pay a premium against which they are entitled to obtain compensation of costs of
repair of building damages. The building owners must pay 1.5% of the total renewal cost as a
contribution into the fund. Participation in the scheme is compulsory for all publicly subsidized
buildings.

Moreover, the Fund’s mission comprises measures in order to prevent building damages such as
inspection of urban renewed buildings and diffusion of knowledge relative to prevention of building
damages. Every year the Fund issues a report with recommendations relative to buildings quality.
The Fund also organises information meetings for building owners and technical advisers in order to
provide them information on the most common building damages and the ways how they can be
avoided.

As indicated above, buildings covered by the Danish Building Defects Fund and the Building Damage
Fund for Urban Renewal schemes are exempt from requirements relative to compulsory building
defects insurance introduced in 2008.

2. Widespread insurance
The insurance is in principle voluntary in the sense that construction parties’ obligations relative to
insurance cover are defined in the standard construction contract forms.
The AB 92 wordings comprise a performance guarantee clause, according to which the contractor

must submit to the owner a performance bond within 8 days following signature of the contract. This
usually takes a form of a bank guarantee. Initially the amount of the bond is equivalent to 15% of the
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contract value during the construction and to 10% of the contract value after handover of the
building. One year following the handover the value of the bond is reduced to 2% of the contract
price and the bond expires within the deadline of five years following handover of the works.

Moreover, the AB 92 wordings impose a duty on the owner to take out an insurance covering
damage to the building works caused by fire and natural perils for the duration of the construction
process, until all works, including repair of defects are finished. The insurance must cover all building
and engineering work specified in the contract. Only clients from the public sector can be exempted
from this obligation.

The AB 92 wordings impose also a duty on all contractors and subcontractors involved in the project
to take out liability insurance covering all injury or damage for which they may be held liable under
the Danish law and the parties above must produce proofs of the valid cover upon client’s request.

3. Schemes and good practices

The Quality Assurance and Liability Reform

A large number of construction defects occurring, in particular in public housing buildings from
nineteen sixties and seventies has led the government to implement a reform called “ the Quality
Assurance and Liability Reform” (Kvalitetsikringsreformen) in 1986 with the view to ensure an optimal
balance between the total cost of construction projects, cost of management and cost of repair of
defects.

The reform addressed mainly publicly subsidised buildings with the underlying idea that the
implemented principles and practices would be followed by the private sector.

The main changes brought by the reform consisted in:
- new design and performance procedures, in particular procedures of formal quality reporting

during the process of design and execution, which helped to integrate the quality reporting
into the construction process. According to these procedures each party had to produce a
formal record of compliance of its work to the originally specified level of quality and to
submit the produced documentation to the client at the end of the works,

- unification of liability limitation periods and introduction of a common liability period of 5

years for all parties involved (instead of periods varying from 1 to 20 years existing
previously) in order to simplify the juridical procedures and to reduce litigation costs,
- creation of the Danish Building Defects Fund (described below),

- introduction of building maintenance guidelines,

- introduction of compulsory building inspections 1 and 5 years after completion.

In cases concerning consumers, there is a modification to the 5 years liability period according to the
Limitation Act as described above.
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It is considered that as a result of this reform the Danish construction sector underwent major
organisational and managerial changes, which profoundly affected the market practices and the
ways, in which the value chain and the process of construction delivery were organised.

The Benchmark Centre for the Danish Construction Sector (Byggeriets Evaluerings Center)

Dissatisfaction from high level of construction defects and high construction costs has led the Danish
government to implement further measures in order to improve quality and competiveness of the
sector. The main issues identified in the report from 2000 “The Danish Construction Sector in the
Future- from Tradition to Innovation” were high overall costs of construction, high level of defects,
difficulty to identify parties liable for defects leading to long and costly litigation procedures, lack of
transparency in the industry and of lack of clear understanding of the price-quality relationship in the
decision-making process leading to frustration of clients and construction services providers and to
costly disputes, underperforming competition based mainly on price criteria with too few dominant
market players, tradition-oriented approach to the construction business, lack of real competitive
dynamic in the market discouraging market development, innovation and investment in increasing
competency and skills.

The government highlighted an urgent need to boost the competitiveness and productivity of the
market and to prepare the Danish construction sector to the challenges of international competition,
new technological developments and requirements of modern IT driven society.

The Danish Ministry of Housing and Urban Affairs and the Danish Agency for Trade and Industry
recommended in the report from 2000 creation of the Benchmark Centre for the Danish
Construction Sector with the view to enhance transparency in the market via a benchmarking system
and productivity studies.

The BEC Centre was set up in 2002 as a joint initiative of all main players of the construction industry
such as clients, contractors, architects, engineers, construction materials producers and the
government. The BEC centre is a non profit organisation and it is dedicated to:

- enhance transparency in the construction industry by offering a set of comparable criteria
helping the market parties in their decision—-making process and in their choice of
appropriate service providers,

- identify good practices thanks to a benchmarking system composed of a register and of a set
of Key Performance Indicators (KPI).

The register - register of construction firms is maintained in the view to assess firm’s capacity based
on its previous performance. The database is created based on information included in the
certificates of completion which are sent to the BEC centre. Based on this information each
registered firm is assessed according to four main criteria: respect of deadlines, quality, respect of
safety and security rules and client’s satisfaction.

The records are kept in the register no longer than 3 years and then they are automatically deleted in
order to make sure that the register is up to date and that the evaluation is based on the recent
information.
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Key Performance Indicators (KPl) - the BEC centre has developed and operates a benchmarking
system based on 14 key performance indicators. The indicators concern four main fields: deadlines,

quality, safety and security conditions and profitability. The evaluation based on KPI indicators is
performed thanks to questionnaires sent to all parties involved in a project and to the certificate of
completion provided by the client. The data extracted from the above documentation is used to
calculate the firm’s performance score.

Following Statutory Order from 2005 all contractors bidding for Danish public projects have to justify
their capacities in the form of KPI indicators relative to their previous construction projects.

Although the construction benchmarking is not compulsory for private projects, it has shown itself
popular in the private sector (in 2005, 800 from around 1000 construction projects were evaluated
by the BEC on voluntary basis).

In addition to the missions above the BEC disseminates information about construction and
construction research and animates network groups within the construction sector.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004,
http://www.groupe-cea.com/upload/doc_doc/Document fr/142/DANEMARK 20051.pdf

c) «Lla Qualité de la construction en Europe, 10° Rendez-vous Qualité Construction » Agence Qualité
Construction (2008)

d) “The Danish Construction Sector in the Future — From Tradition to Innovation” Ministry of Housing and
Urban Affairs, Ministry of Trade and Industry (2000)
http://www.ebst.dk/file/1454/construction.pdf

Websites:
a) Danish Enterprise and Construction Authority http://www.deaca.dk/
b) “Compulsory Building Defects Insurance “ Memorandum of Danish Enterprise and Construction
Authority (May 2008)
http://www.forsikringogpension.dk/Forsikring/Forsikringsmuligheder/Forsikringerne/Documents/Not

at ByggeskForsikr eng.pdf
c) Building Regulations 2008 http://www.ebst.dk/br08.dk/bygningsreglementet paa englesk

d) AB 92 contract wordings
http://www.udbudsportalen.dk/data udbud/1592335/AB92%20p%C3%A5%20engelsk.pdf
e) The Danish Building Defects Fund http://www.bsf.dk/Andet/Engelsk.aspx
f) The Building Damage Fund for Urban Renewal http://www.bvb.dk/?id=975
g) The Benchmark Centre for the Danish Construction Sector
http://www.byggeevaluering.dk/index.php?code=1
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Questionnaires and other information:

a) Association Nationale de Droit des Assurances (Danish Chapter)
b) FRI - Danish Association of Consulting Engineers
c) University of Copenhagen
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Estonia

. Liability

1. Principles of liability
The liability may arise under contract in case of breach of contractual obligations, under delict in case
if loss or injury is unlawfully (i.e. violating of statutory duties) caused to a third person (person who is
not a contracting party nor protected by the construction contract).

Contractual liability covers the non-compliance of the work with the contract. In case the
requirements to the work are not set worth in the contract, the law (the Law of Obligations Act from
26 September 2001, The Building Act) presumes that the work must be usable for the intended
purpose and of the average quality. The Building Act stipulates that the work made under the
construction contract shall retain its safety, usability and quality for two years at minimum (statutory
warranty period). It is unclear if the obligation is owned only towards customer or also towards any
owner or user of building work.

The building contractor shall at its own expense and within a reasonable period of time repair the
construction faults which become evident during the warranty period.

The law presumes that deficiencies in the works which become evident during the warranty period
existed at the moment of delivery of the works.

The contractual liability is not based on the culpability (if not otherwise agreed). The plaintiff must
prove the breach of the contractual obligation, the loss and the causal connection. In case of breach
the liability of the obligor is presumed.

The liability under delict (i.e. extra-contractual liability) is stipulated in the Law of Obligations Act.
The liability under delict is applicable in cases when the aggrieved person has no contractual
relationship with the person causing the damage and may be also if the occurred damage falls
outside the scope of the contractual obligations of the defendant.

A person who has unlawfully caused damage to a third person must compensate for the damage if he
is culpable of causing the damage or is liable for causing the damage pursuant to law. E.g. the
construction expert, consultant or soil researcher can be liable if he has culpably provided incorrect
information, incorrect opinion or fails to correct the information already provided.

The plaintiff must prove the violation of the statutory obligations, the loss and causal connection.
The culpa of the defendant is presumed by the law.
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In Estonia standard forms of construction contracts are widely used. Estonian standard forms are
drafted by the Ministry of Economic Affairs and Communications as opposed to other Baltic
countries, where standard contracts are based on FIDIC publications. The following main types of
such contracts can be distinguished: General Terms of Construction Contracts, General Terms of
Construction Subcontracts and Standard Terms of Design Work Contract. Although there is no
obligation to use such standard forms it is regarded as best practice.

2. Starting point and duration of liability
The statutory warranty period for construction works is 2 years. The warranty period starts from the
date of completion of the building works. If the date of completion of works is not determined in a
contract, the warranty period is deemed to begin from the date of delivery of the building or a part
of the building. Parties can agree a longer warranty.

Statutory limitation period for a claim arising from the deficiencies of the works performed under the
construction contract is 5 years. The same applies to the claim arising from deficiencies in the
building under the sales agreement.

The limitation period is 10 years if the obligated person intentionally breached their obligations.
The limitation period for a claim arising from unlawfully caused damage (delict) is 3 years.

The statutory liability limitation period commences from the moment when the plaintiff became
aware of the damage and identified the person liable for the damage.

The parties can agree longer (but not exceeding ten years) limitation period for filing the claims with
the court under the construction contract.

3. Sharing of liability between different parties to a project

If several persons are liable for the same damage on the same or different legal grounds they shall
bear joint-and-several liability for payment of compensation. The court has the right to determine
the compensation when an exact damage cannot be established. The court may either apportion or
reduce the compensation according to the damage due in part to the aggrieved person or in case the
compensation in full would be unfair with regard to the obligated person or not reasonably
acceptable for any other reason (e.g. economic situations of persons involved, including insurance
cover can be such reasons).

. Insurance
1. Mandatory insurance

According to Building Act the notified body" (i.e. a certification body, an inspection body or a testing
laboratory) which, within the limits of its competence, conducts procedures required for attestation

! Notified body - is a designated body which, within the limits of its competence, conducts the conformity
assessment procedures required for attestation of the conformity of construction products.
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of the conformity of construction products, must have mandatory liability insurance of the minimum
amount insured of EUR 31 955. The insurance covers damages caused to third persons in the
framework of operations of the notified body.

2. Widespread insurance
It is common practice that medium and large construction companies take out a contractor all risk
(CAR) insurance.

For designers, constructors, consultants, researchers, experts, supervisors, etc a professional civil
liability insurance covers are offered and normally required by the customers.

Lenders require insuring of the mortgaged properties. All risks Property insurance covers usually
excluded liability for the construction deficiencies.

In common practice the CAR insurance, the professional indemnity and third party liability insurances
are required by the clients. Professional organisations in Estonia recommend to their members that
they need to have CAR insurance or professional indemnity and third party liability insurance.

3. Schemes and good practices
For acting in a construction or construction-related field (i.e. building, designing, conducting site
investigations, exercising owner supervision, performing expert assessments of building design
documentation, evaluating construction works and engaging in project management) an
entrepreneur must to register its activities in the Register of Economic Activities and to have a
corresponding legal relationship with a person who has completed higher education in an
appropriate field and has three years experience in work related to his or her profession.

Energy-performance label

On 27 September 2006 Estonian Parliament adopted Building Act amendment regarding energy
performance label. The energy-performance label provides that from the beginning of 2009 the
sellers of houses or parts of houses and lessors of apartments should present an energy-performance
label before signing an agreement. From the same date all non-residential buildings with area
exceeding 1000 m? should also have an energy label. The better the buildings energy efficiency is or
the higher the energy efficiency class is, the higher is the assessed value of real estate. Energy-
performance labels could be issued by especially accredited companies or by a company who is
making construction examinations. The construction company is obligated to provide energy
performance label to buildings built after 1 January 2009 except which have applied building permit
before 1 January 2009.
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Sources of information:

Beiten Burkhardt P. Daszkowski Sp.K., ul. Ks. Skorupki 5, Warszawa, 00-547 Poland

Websites:
a) Estonian Association of Construction Entrepreneurs official website
http://www.eeel.ee/index.php?page=3&

b) Ministry of Economic Affairs and Communications website: http://www.mkm.ee/

¢) Estonian Association Of Architectural And Consulting Engineering Companies website:
http://epbl.ee/index.php
d) Eesti Arhitektide Liit website: http://www.arhliit.ee/

Legal acts:

a) The Building Act http://www.legaltext.ee/text/en/X50072K2.htm

Questionnaires and other information:
a) Marsh Kindlustusmaakler AS, 1, Tartu mnt 18, Tallinn, 10115, Estonia
b) EPBL - Estonian Association of Architectural and Consulting Engineering Companies, Kalasadama 4,
10415 Tallinn, Estonia

e
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

n =

Finland

. Liability

1. Principles of liability
The main legal acts relating to construction in Finland are the Land Use and Building Act 123/1999,
Building decree 895/1999 and the National Building Code of Finland. This regulation is dedicated to
controlling the land use, spatial planning and construction activities.

The Land Use and Building Act 123/1999 deals with the conditions of use of land and water and with
building activities in the aim to achieve sustainable development in economical, ecological, social and
cultural terms. The Act imposes some duties on certain construction project participants, for example
the duty to have suitable qualifications and to use qualified personnel for the persons dealing with
planning activities and with construction activities, duty to designate for each building site a person
(i.e. site manager approved by the local building authority) responsible for carrying out the work and
for the quality of the work.

Moreover the Act contains a number of dispositions relating to carrying out, supervision and
approval of construction works (for example rules concerning supervision and inspections of
construction works by building authorities and by the property developer or other private inspection,
further specified by a decree - it is worth to notice that “private” inspections are not allowed for
residential buildings). The Act also defines duties of care and maintenance of existing built
environment.

The Building decree 895/1999 provides among others regulations and guidelines relating to
construction design and management duties and to minimum qualifications required for activities of
design and managing of building sites in accordance to the type of project concerned, essential
technical requirements for buildings, carrying out of construction works as well as reviews and
inspections of construction works.

The National Building Code of Finland complements dispositions of the Land Use and Building Act
with technical regulations and instructions with regards to new building developments and, to a
limited extent, to renovations and alterations of existing buildings.

The Finnish law does not specify any particular provisions relating to construction contracts. The
general provisions of contract law are applicable to aspects, which are not expressly specified in the
agreement between the parties.
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It is important to note, that the Finnish legal practice is characterised by an approach consisting in a
desire to achieve an equitable balance between the interests of parties to a contract, which in the
case of a dispute will prevail over any existing contract wordings, applicable legal texts or relevant
case law. In fact, in the Finnish legal system it is considered that the certainty of law in a wider sense
is less important than an equitable relation in every particular case. For example the Finnish courts
have a power of amending the content of a contract if they consider that it is “unfair” or creates
inappropriate results (Finish Legal Transactions Act).

As a consequence of the above a common practice in the construction market is to use General
Conditions for Building Contracts - a collection of standard contractual terms, called YSE, last version
of which dates from 1998. The YSE terms have been drafted by RAKLI (the Finnish Association of
Building Owners and Construction Clients). The use of the standards forms, generally regarded as
equitable, provides the construction parties with some degree of certainty relative to “fairness” of
the contract.

The generalised use of the YSE 98 terms makes them considered as a substitute of legislation relative
to liability in the construction sector. The YSE 98 terms are widely used amongst professional
builders, in particular for larger construction projects such as offices or large apartment buildings.

It is however worth to note that half of the newly built building stock in Finland is formed by one-
family houses, which are built by the families themselves or by an individual builder hired by the
family to do the works. In such cases the YSE 1998 terms are not frequently included in the
construction contracts.

According to YSE 1998 the liability of the building contractor is based on “fitness for purpose”
principle i.e. a duty to deliver a result such as defined in the construction contract.

In the case of architects’ and other professional consultants’ appointments, the market practice is to
use a standard contractual terms called General Conditions for Consulting KSE 95 negotiated between
the Finnish Association of Building Owners and Construction Clients (RAKLI), the Finnish Association
of Consulting Firms (SKOL) and the Finnish Association of Architects (SAFA). The conditions define the
liabilities and duties between the consultant and the client. KSE stipulate that the architect is liable
for their own design and for compliance with the provisions of the Land Use and Building Act and
with the good building practice. In the absence of other provisions in the contract, the liability of the
architect is limited to the amount of “the total remuneration forthcoming to the other contracting
party”.

2. Starting point and duration of liability

The YSE 98 terms stipulate 2 years guarantee period for buildings, during which the building
contractor is obliged to repair defects unless he can prove that they result from circumstances out of
his control.

After expiry of the 2 years guarantee period the contractor remains liable during 10 years following
handover in case of defects resulting from gross negligence of the contractor, uncompleted work,
unsatisfactory quality or in case of latent defects i.e. defects, which “the client could not reasonably
be expected to have noticed (...) in the handover inspection or during the guarantee period”.
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Moreover, the YSE terms introduce penalties for delays caused willfully or as a result of gross
negligence of the contractor.
The duration of this liability may be extended if the injured party can prove that it was impossible to
discover the defects within 10 years from completion (in particular defects related to waterproofing
or insulation of the building).

Under the KSE 95 terms the limitations of the consultant’s liability can be defined in the contract. In
the absence of other provisions, the “guarantee period” expires in 1 year from completion; however
the consultant may remain liable until 10 years from completion for damages arising from his gross
negligence or incomplete performance where the client could not reasonably be expected to have
noticed the damage prior to expiry of the “guarantee period”.

3. Sharing of liability between different parties to a project
According to the market practice, in a large majority of projects there is a general contractor
designed for a construction project, who assumes liability for running the construction project and
for defects which may occur. He may in turn claim compensation from other parties for the damages
caused or if the result defined in the contract is not achieved.
The share of liability between different parties to a project may be defined contractually.

. Insurance

1. Mandatory insurance
The Housing Transactions Act 1994 relating to sale of housing shares in a housing company
conferring the rights of possession of a residential apartment, sets out provisions in order to protect
the interests of the housing company and of housing shares buyers. The Act imposes on the founding
shareholders (a person, corporation or foundation who subscribes to or owns a housing share during
construction stage) a duty to arrange two securities covering construction and post-completion
stages.

Firstly, Section 17 of the Act imposes a duty to provide a security in a form of a bank deposit, a bank
guarantee or insurance in order to ensure that the contract on construction or repair and the housing
transaction contracts are fulfilled.

The security must be provided to cover the period during construction (minimum 5% of construction
and repair contract price) and post-construction stage (minimum 2% of the total transaction price of
the shares sold). The obligation to maintain this security lasts until 15 months following the approval
of the building for use by the building authority.

Secondly, Section 19 of the Act introduces a form of an insurance scheme covering construction
defects. The Section 19 requires the founding shareholders to ensure that insurance or bank
guarantee (or an alternative appropriate guarantee) is arranged to protect the housing company and
the share buyers in the event of their insolvency in case if the other security put up for the benefit of
the housing company and the shares buyers is insufficient. This insurance or guarantee needs to be
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issued before the housing shares are offered for sale and has to remain in force for 10 years starting
from the approval of the building for use by the building authority. In case of insolvency of the
founding shareholder the insurer or bank providing the cover has to compensate the housing
company and the share buyers for “any necessary costs incurred in detecting a construction defect in
the company’s residential, storage or utility building and in repairing any damage caused thereby,
provided that the founding shareholder is liable for said costs”.

Under the Act, the apartment is considered as defective if it does not meet the agreed housing
transaction terms or the requirements defined in legal and regulatory provisions in force at the time
of the transaction, if the property does or can possibly cause detriment to health, if the construction
or repair have not been carried out with care, adequate competence and in accordance to good
building practice, if the materials used are of not of “normal” good quality and if the apartment does
not meet the buyer’s reasonable expectations (which is assessed in comparison with transactions
involving similar housing).

The apartment may also be considered as defective if the seller failed to provide the buyer before
transaction with any specific information relative to the apartment, which could influence the
buyer’s decisions relating to the transaction as well as if incorrect or misleading information had
been provided concerning the surrounding of the apartment, services available in the area and any
other important information affecting the value of the apartment.

The Act sets out the duty for the seller to perform an inspection between 12 and 15 month from
approval of the building for use. During the inspection the seller has to draft minutes, which should
be made available to the buyer. The buyer also should report during the inspection all defects
identified by him. If the buyer fails to report the defect during the inspection he may not be able to
notify it later. This rule does not apply to cases where the seller or other persons representing them
have acted in gross negligence, if the apartment does not meet criteria of quality required in legal
and regulatory provisions and if the defect is likely to bring about some risk to health or to property.
The buyer has the right to claim repair of defect. He may also claim compensation for losses
sustained as a result of the defect if the seller has acted negligently.

2. Widespread insurance
Even where there is no insurance obligation the participants to construction projects are
systematically insured on a voluntary basis. It seems that examples of building contractors who take
the risk of pursuing construction works without insurance cover are practically inexistent. It is also
considered that the level of premiums in construction insurance in Finland is 10 times lower than in
the UK due to a very small number of claims registered in this sector.

The YSE conditions impose an obligation on the general building contractor to carry insurance, which
covers cost repair of defects in the building and in its equipments or indemnity to the owner in case if
the defects cannot be repaired.

In the very rare cases where there is no general contractor, each building contractor contributing to
the project is obliged to carry such insurance covering works performed by them.
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The certificate of this insurance has to be submitted to the client before any payment for the
contract works is made.

3. Schemes and good practices
Confederation of Finnish Construction Industries

Confederation of Finnish Construction Industries (RT) holds a public register of “quality” building
contractors.

FISE

FISE organisation regrouping several associations representing construction and real estate sectors
delivers professional training and professional qualifications and maintains a public register of
qualified firms. The body has elaborated ethical conduct guidelines for professionals as well as a
“competence charter”.

Moreover the body maintains a register of construction errors in the view to disseminate knowledge
of safe and good construction and to prevent damage.

Sources of information:

Previous studies:

a) « Expérience Européenne en Assurance et Réassurance de Responsabilité Décennale » Jean Paul Pirog,
Jean Tuccella, SCOR, April 2009
http://www.cna.dz/dmdocuments/conference/externe/2009/080609/Exp%C3%A9rience%20Europ%C
3%A9enne%20en%20Assurance%20et%20R%C3%A9assurance%20de%20Respons.pdf

b) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,

Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/O
1 - Rapport.pdf

c) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf

d) « Construction in 31 jurisdictions worldwide — Finland 2009”, Castrén & Snellman Attorneys Ltd
http://www.castren.fi/File/5672c6c8-2c2f-4ab3-8c58-
835b0f656871/GTDTConstructionFinland2008.pdf

e) The Land Use and Building Act 123/1999

http://www.finlex.fi/fi/laki/kaannokset/1999/en19990132.pdf
f)  Building decree 895/1999 http://www.finlex.fi/en/laki/kaannokset/1999/en19990895.pdf
g) Housing transaction act 1994

www.finlex.fi/en/laki/kaannokset/1994/en19940843.pdf

h) « Inherent Defects Insurance » IMIA Conference (September 2001)
http://www.imia.com/downloads/imia_papers/wgp14 2001.pdf

Websites:
a) Ministry of the Environment http://www.ymparisto.fi/default.asp?contentid=65699&Ilan=en
b) “Construction Contracts in Finland” by Hans Bergman (2006)

http://www.bjl-legal.com/forum/pdf/FinConstructionE.pdf
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http://www.bjl-legal.com/e/article/finconstruction

c) Confederation of Finnish Construction Industries RT http://www.rakennusteollisuus.fi/en/
d) International Law Office

http://www.internationallawoffice.com/Newsletters/detail.aspx?g=d6d5901d-f3b7-4535-bd5b-7e8379d82739

e) The Finnish Association of Building Owners and Construction Clients http://www.rakli.fi/english/
f) FISE organisation www.fise.fi

g) Rakennusurakan yleiset sopimusehdot, YSE 1998, Leif Engfelt, Kari Prattala
http://www.kunnat.net/k perussivu.asp?path=1;29;63;375,23856;23865;32290

Questionnaires:

a) Ministry of the Environment, Kasarminkatu 25, Helsinki, P.O. BOX 35, FI-00023 Government, Finland
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Liability and insurance schemes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

LA

France

. Liability

1. Principles of liability
There are two separate bodies of rules applying to public and private sector. Positions of these two
sets of rules may sometimes appear contradictory. Explanation of this situation consists in the fact
the public sector legislation aims in defending public interests and is only inspired on the Civil Code
whereas rules, which apply to the private sector safeguard private interests and follow strictly the
Civil Code’s provisions.

Liability in France is characterized by existence of two types of regimes: general civil liability regime
and specific liability regime. The general regime of liability includes both contractual and extra-
contractual liability. The specific liabilities: warranty of perfected completion (garantie de parfait
achévement), warranty of good running of dissociable elements of equipment (garantie de bon
fonctionnement) and structural warranty called decennial liability (responsabilité décennale) are
based on the Spinetta law of 4 January 1978 and on the case law.

In France there is no legal definition of construction works, nevertheless this concept is understood
as referring to man-made structures, in most cases to works accomplished under a construction
contract. The structure needs to be of immovable nature and the works should involve a
construction operation including input of materials. This concept may concern both newly built
structures and works on existing structures.

The concept of handover is of great importance because it is the starting point of duration of various
legal warranties and of general post-completion liabilities relative to construction. The art. 1972-6 of
the Civil Code defines the handover as an act through which the principal declares acceptance of the
works with or without reserves.

Two categories of post completion disorders are distinguished:
- Hidden (latent) disorders, which require compulsory insurance cover and involve legal
responsibilities; and
- Non-conformities which refer to the duty of provision of works and involve both general civil
liability and perfect completion warranty;
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Specific liabilities are:

- Warranty of perfected completion garantie de parfait achévement (art. 1792-6 C.C. covers
all shortcomings, non compliances as well as apparent and latent defects but only applies
during a limited period of time (1 year) following handover. Only building contractors are
subject to this duty of performance.

- Warranty of good running garantie de bon fonctionnement (art. 1792-3 C.C.) — lasts for
minimum of 2 years; It is governed by the art. 1792-3 of the Civil Code and concerns
defective functioning of dissociable elements of building’s equipment.

- Decennial liability responsabilité décennale (art. 1792 et 1792-2 C.C.) — decennial liability of
« constructors » is presumed and lasts for 10 years following acceptance with or without

reserves. It concerns damages which:

o Compromise solidity of the structure;

o Affect solidity of inseparable elements of equipment i.e. elements incorporated into
the structure in such way that removal, dismantle or replacement of these elements
cannot be performed without deterioration or removal of material from the
structure;

o Affect constituent elements of the works or of its equipment causing the works
unsuitable for its purposes;

Decennial liability is involved when the following criteria are met:
o Construction contract is signed directly between the party concerned and the
principal;
There is construction of an immovable property;
A hidden damage occurs;
The damage in question is of certain gravity.

Who is subject of this liability? Constructor who has signed a construction contract with the principal;
technical controller; seller of completed property built or commissioned by himself; seller of property
to be erected or renovated, agent of the owner who performs functions similar to those of the
principal; property developer as defined in the art. 1831-1 of the Civil Code; manufacturer of
construction products called E.P.E.R.S. (Eléments Pouvant Entrainer la Responsabilité Solidaire du
fabricant avec le metteur en ceuvre); builder of individual houses.

Constructors may be exonerated from liabilities above in the following cases:

For perfected completion warranty — normal wear and tear;
For good running warranty and decennial liability — external cause (force majeure,
fault of the principal, act of third person);

o For decennial liability only — acceptance of risk by the principal;
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Contractual liability is governed by art. 1134 and following of the Civil Code. In private law
the contractual construction liability refers to disorders not covered by the warranty of good running
or by decennial liability. In fact, the principal who initiates a legal action against the constructor on
the grounds of specific warranties described above cannot at the same time claim on the basis of
contractual liability.

Extra-contractual liability (art. 1382 and following of the Civil Code) concerns damages
caused to third parties and damages which are not connected with performance of the contract.
Lastly it needs to be noted that in French law there is a principle of non-overlapping between
contractual and extra-contractual liability as well as between general and specific liability rules (with
few exceptions only).

2. Starting point and duration of liability
Liability limitation periods run starting from handover of works.
Actions against both constructors and sub-contractors are now barred after 10 years following
handover (art. 1792-4-2 and art. 1792-4-3). Handover is normally subject to decision of the principal
but it may take place at the request of the most diligent party, by mutual agreement or in a form of
court decision.
The handover needs to be unique (in for of a single act), it may concern a part of the works and all
parties concerned should be given a possibility to participate in it.
Handover should preferably be express but it may also be tacit. In such a case, acceptance is implied
from acts or from non ambiguous behaviour demonstrating the intention of the principal to accept
the works.

3. Sharing of liability between different parties to a project
Joint and several liability between different parties to a construction project may result from:

- the law: in terms of decennial liability constructors and manufacturers of E.P.E.R.S. products
are jointly and severally liable;

- a convention establishing joint and several liability between various actors to the
construction operation (unincorporated grouping);

- acourt decision consisting in in solidum conviction of some parties to a project.

Il. Insurance

1. Mandatory insurance
The French compulsory construction insurance system implemented in 1978 is said to be of « double
layer »:

o Insurance covering defects in the constructed property (dommage ouvrage) taken out by the
principal for the benefit of subsequent owners is dedicated to “pre-finance” within deadlines
and terms specified in the standard clauses repair of disorders falling within the scope of
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decennial liability which affect the works during 10 years from completion; subsequently the
insurer providing dommage ouvrage cover exercises subrogation against the liable
constructors and their decennial liability insurers;

o Decennial liability insurance taken out by the constructors in order to cover their decennial
liability during 10 years following handover of construction works.

This system enables a prompt compensation of the owner and an efficient consumer protection.
The obligation of insurance applies:

In terms of construction works:
Compulsory insurance cover concerns all new structures except those listed in the art. L243-1-1 of
the Insurance Code.

In terms of persons:

All principals (except, under certain conditions, the State, other public entities, moral persons acting
as a principal under a partnership agreement with the State or with a State entity under the art. 1 of
the ordinance no 2004-559 of 17 June 2004 on the partnership agreements as well as private legal
persons executing activities exceeding the levels defined in the art. L.111-6 and art R.111-1 of the
Insurance Code) are due to carry insurance of construction defects (dommage ouvrage) and all
constructors and sellers of constructed property are under obligation to carry decennial liability
insurance.

Simultaneously, the insurers are under obligation to insure. An independent administrative entity
called Central Tarification Bureau (Bureau Central de Tarification -BCT) can be solicited by any person
concerned who is refused the cover by insurers (just one refusal is sufficient), in order to fix the
premium rates and possibly also the level of deductible.

Decennial liability insurance systematically includes a deductible. It is illegal to insure this portion of
risk, which is intended to be borne by the insured.

Compulsory insurance contracts must award cover corresponding to standard clauses. The latter
specify a minimum cover level, which cannot be restricted by any part of the insurance contract but
which may be contractually extended. The compulsory clauses define scope of cover, sums insured,
duration of cover, deductibles, exclusions and expiry date of decennial liability insurance as well as
definitions, scope of cover, sums insured and limits, exclusions, starting point and duration of cover
and mutual obligations of parties in dommage ouvrage insurance.

These compulsory insurances cover property damages of certain gravity (affecting solidity of the
works or of one of its constitutive indivisible elements or causing the property unfit for its purpose)
resulting from latent defects discovered up to 10 years from handover. Unsuitability for the purpose
means that the property cannot fulfill functions for which it was intended.

Rlios

n°9/07.04.10/v°3



Page | 5

In addition to insurance obligations above imposed by the law of 1978, architects and “sellers-
renovators” (rénovateurs-vendeurs) are subject to compulsory professional indemnity insurance.

2. Widespread insurance
Firstly, principals and constructors often take out securities complementary to compulsory decennial
liability insurance such as guarantee of good running of divisible elements of equipment and
insurance of consequential losses.

Secondly, Contractor’s All Risk insurance (Tous Risques Chantier) and professional indemnity
insurance are also frequently used insurance covers.

First one covers the erected structure against material damages which may occur during construction
process as a result of fire, explosion, water damages, storms and natural perils, damages caused by
construction works...This cover may benefit the principal and also all other construction parties
including subcontractors, who operate on the construction site.

The second one covers liability of construction professionals arising from bodily injuries, material and
immaterial damages caused to their clients or to third parties.

3. Schemes and good practices

Technical control

Technical control based on the law of 1978 plays an important role in the field of construction and is
compulsory in some cases. The art. 8 of the law states that “the technical controller is due to
contribute to prevention of various technical disorders likely to occur during performance of
construction works. The expert’s opinion refers in particular to problems concerning solidity of the
structure and to safety of persons”.

CSTB (Centre Scientifique et Technique du Batiment)

CSTB — Scientific and Technical Building Centre is a public organisation under control of the Ministry
of Ecology, Energy, Sustainable Development and the Sea.

CSTB fulfils public service missions and is also involved in industrial and commercial activity in order
to balance its financial standing. The missions of CSTB are focused in three following fields:

o Scientific research and technical expertises for construction and housing sector,
o Improvement of construction quality,
o Improvement of information accessible to construction professionals,

Amongst its actions CSTB proposes three main services dedicated to help professionals to launch
innovative products and technologies in the market: Avis Technique (this procedure is defined by
ordinance from 2/12/1969), Appréciation Technique d'Expérimentation and Pass' Innovation.
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All three procedures above are voluntary and are intended to bring elements of evidence or of
performance assessment face to requirements related to construction works. They are taken into
consideration by insurers in different ways; they complement each other in the aim of risk
standardisation.

AQC (Agence Qualité Construction)
In the framework of construction insurance reform in 1982 AQC — Agency for Construction Quality

was created in order to prevent construction disorders and to improve quality in construction. As a
platform of exchange between various categories of construction participants, it brings together all
professional organisations from the construction sector, insurers, experts, certification bodies and
public authorities.

The AQC provides their members with a unique and neutral working framework structured around
three main fields:

e Monitoring — Observatory of Construction Quality is the basis of all AQC’s work. It benefits
from exclusive tools which enable to identify and to analyse construction pathology, to
prevent serial disorders and to determine future actions.

e Prevention — there are two committees in charge of this subject: C2P (Committee of
Prevention of Products installed) and CPC (Committee of Construction Prevention).

e Communication — relevant information is diffused in various forms: articles, books, letters,
circulars, CD disks, press communicates... and through various media: printed and electronic
letters, bi-monthly Construction Quality review, meetings and seminars, professional trade
fairs.

Qualification procedures

Furthermore, independent qualification procedures are delivered by various organisations (Qualibat,
Qualifelec, OPQIBI...). They are dedicated to building contractors and to engineering professionals
with the aim to approve their competences and their internal quality management systems.
Examples of such procedures include MPRO-Architecte for architects, QUALIMO for social housing
organisations, QUALI-PROM for private property developers.

Sources of information:

Previous studies :

a) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf
b) Benoit Kohl « Droit de la construction et de la promotion immobiliere en Europe » (2008)

c) «Lla Qualité de la construction en Europe, 10° Rendez-vous Qualité Construction » Agence Qualité
Construction (2008)
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d) «Panorama des signes de reconnaissance de la qualité dans la construction », Observatoire de la
Qualité de la Construction AQC, version 2009
e) Droit de la Construction, Dalloz 2007

Legal acts :
a) Code Civil.
b) Code des assurances.
¢) Code de la construction et de I’habitation.

Internet websites:
a) www.courdecassation.fr/publication cour 26/bulletin_information cour cassation 27/bulletin.
b) http://www.qualiteconstruction.com/accueil.html
c) http://www.cstb.fr/
d) http://www.ffsa.fr/

Questionnaires:

a) CAPEB - La Confédération de I'Artisanat et des Petites Entreprises du Batiment, France
b) Euro-Info-Consommateurs, Rehfusplatz 11, Kehl, 77694, Allemagne

c) Fédération Nationale des Travaux Publics, rue de Berri, 75008 France

d) FFACB- Fédération Francaise des Artisans Coopérateurs du Batiment, France
e) FFSA, 26 Boulevard Haussmann, Paris 75009, France

f)  Syntec Ingeniérie, France
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Germany

I.  Liability

1. Principles of liability
The basic legal framework relative to construction in Germany is defined by legal and regulatory texts
as well as by strongly developed system of norms. Contractual provisions also play a considerable
role in this system.

The legal and regulatory rules are defined partly at the federal level and to a large degree by the
Ldnder. In order to encourage some cohesion between the regions, ministries in charge of
construction meet during conferences, where standard projects of norms are discussed.

The Civil Code (BGB — Biirgerliches Gesetzbuch) sets out the main provisions with regards to:

o liability in tort such as injuries inflicted to third parties as a result of construction
operation (§ 823 | BGB), breach of statutory provisions that intend to ensure
protection of other persons ex. safety regulations (§ 823 Il BGB) and liability for
damages caused by agents or subcontractors (§ 831 BGB),

o liability of construction parties (such as architects, engineers, building contractors)
for construction defects (631 BGB and 634 BGB)

During construction operations the persons in charge of the supervision of works such as architect,
engineer, building contractor as well as the client are legally liable to ensure that appropriate
measures are in place, in order to make sure that the construction site does not constitute a danger
to third parties.

The building contractors are liable for damages affecting solidity of the building due to error in
design, hidden defects or non-compliance with the norms. The liability of the contractor is also
involved in the case of important damages affecting the value or the fitness for intended use of the
building.

Article 319 of the German Penal Code (Strafgesetzbuch, STGB), stipulates that architect, engineer and
building contractor may be subject to penal liability if the structure is endangered, in particular if a
failure to observe generally acknowledged rules during design, supervision or execution of works,
results in putting in danger life or physical integrity of persons.
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The provisions of art. 319 of the Penal Code together with art. 823 of the Civil Code concerning
health and safety during the construction works form a set of “protective legislation”, which provides
additional legal basis for financial compensation of persons, whose physical integrity or property
have been harmed.

Federal contracting rules called VOB (Vergabe und Vertragsordnung fur Bauleistungen) - Standard
Rules of Contracting and Execution of Construction Works - govern awards of public works contracts
in the framework of public procurement projects. They are compulsory for the public procurement
procedures. These regulatory clauses concern relationship between constructor and principal. They
complement the general rules established in the Civil Code.

The VOB clauses are periodically revised by DVA (Deutscher Vergabe und Vertragsausschuss). They
provide a standardised basis of construction contracts and are composed of three main parts: rules
of award of contract, general wording of construction contract covering all stages of the project from
signature of the contract through execution, handover, payment settlements and guarantee period
and general wording of technical terms of the contract works (ATV) which are composed of a set of
DIN technical norms.

The VOB clauses, although they are not a legal disposition and are not compulsory for private
construction contracts, are frequently used in the framework of private projects. It is estimated that
the VOB clauses are used in a very large majority of construction projects in Germany.

In addition to the existing legal, regulatory and normative provisions with regards to construction,
contract also plays an important role in formation of the liabilities between the parties to a
construction project. The degree to which the parties may form contractually their mutual
relationship is large, under condition not to pervert general rules defined in the Civil Code.

Finally, it is important to note that construction contracts in Germany describe with great precision
the tasks to be performed, indicating for each part of the works the relevant applicable norms, which
need to be strictly followed.

In addition to the general framework described above, a specific legal regime aiming in protecting
the rights of consumers in case of property purchase from a property developer is worth being
noticed: a legal disposition called Makler — und Bautragerverordnung (MaBV) introduced in 1974
defines a number of principles, which must be respected by the property developers, relative, among
others, to financial standing, the need to obtain a professional licence delivered by a competent
authority and provisions, which must be contained in the purchase contract (such as description and
plan of the property to be sold). This law defines also a maximum percentage of the purchase price,
which may be paid by the client at each stage of the development and conditions to be met until the
first payment can be made. If the contract differs from the above terms, the property developer may
instead provide a complementary financial guarantee to the client.
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2. Starting point and duration of liability
A specific limitation period relevant to construction defects defined in the Civil Code (§ 634 | Nr. 2
BGB) is 5 years starting from handover in case of damages arising under contract of construction or
contract of supervision of construction operation.

The parties, with the exception of architects, may contractually define a different liability limitation
period. For example VOB clauses introduce a limitation period of 4 years, which may be extended for
further 2 years in case of defects resulting from an incorrect execution of the construction contract.
Architects cannot contractually modify the duration of their liability defined in the Civil Code.

There are cases, where the starting point of limitation period may be significantly postponed.

3. Sharing of liability between different parties to a project
The parties to a construction operation can be subject to joint and several liability under contractual
provisions. Moreover, in case of liability in tort the persons responsible for the damage are jointly
liable (§ 840 BGB).

l. Insurance

1. Mandatory insurance
Exercise of architectural and engineering profession is regulated at the level of Lédnder. As a general
rule architects and engineers who sign plans and drawings to obtain building permission need to be
members of a regional professional chamber, which imposes requirement to carry professional
indemnity insurance as a part of their internal rules. As a result, all professional consultants have
their professional liability insured.

All participants to construction projects are subject to compulsory third party liability insurance
covering their civil liability for damages or injuries inflicted to third parties.

2. Widespread insurance
In Germany, the participants to the construction market use a system of financial guarantees,
frequently incorporated into the financing scheme of the project as a main security against
construction defects. The market practice is based on a system of financial guarantees combined
with detailed contractual provisions and reliance on the professionalism of the construction parties.
This is perhaps due to a general opinion in this market that building defects are necessarily a result of
non compliance with the terms of the construction contract.

The main solution is a deposit guarantee submitted by a construction firm. Frequently a fraction of
contractor’s remuneration is retained by the client as a security against the post-completion defects.
It may be replaced by a financial guarantee provided by an external guarantor such as a bank or an
insurance company. The amounts of guarantees are usually of 10% of the project value until
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completion of project and up to 5% during the period between completion and expiry of the
guarantee.

The guarantees are generally not compulsory, except for public procurement projects, however they
are frequently imposed on construction firms by their clients.

Insurance solutions dedicated to construction firms as substitutes of bank guarantees covering
construction operations and defects after completion (during the period of 5 years) are also available
on the market.

There is no obligation to insure liability for construction defects after completion.

According to the opinion of some of our interlocutors, combination of widespread professional
indemnity insurance for professional consultants and of joint and several liability may contribute to a
disadvantageous situation for the consultants. We were informed that some building contractors
might choose premeditated bankruptcy to evade liability. In such situations the remaining parties
may have to face the responsibility for the damage without the possibility to claim compensation
from the building contractor. In this context, some of our interlocutors representing consulting
professionals declared themselves favourable to a more general insurance model including all actors
of construction operation such as, for example, insurance covering all damages regardless individual
liability of the actors involved. Such proposition was considered as unrealistic by our interlocutors
representing insurance sector, who expressed a view that estimation of risk and premium could
cause problems under such an insurance model.

3. Schemes and good practices

SVM GmbH

An organisation called SVM GmbH offers guarantees covering performance of the construction
contract and repair of building defects for a period of 5 years after completion (in case of
insolvency/failure of the building contractors and only for construction or sale of dwellings). This
guarantee may be taken out by the construction firms for the benefit of the buyers of dwellings.

SVM GmbH was created by SWK (member of the GIW institute) from the Netherlands. It is not an
insurance company. The guarantees delivered are offered through a cooperation with Gerling
insurance company, TUV Rheinland - certification organism and KPMG - financial auditor. The
insured building firms are certified and their financial standing is checked once a year. Moreover, the
TUV Rheinland performs on-site inspections and provides on its website general information relative
to cost of repair of construction defects.

Deutsches Institut fiir Normung e.V. (DIN, German Institute for Standardisation)

The DIN constitutes an important initiative in the aim to support construction quality. As indicated
above, the quality control system in Germany strongly relies on a detailed body of technical norms
and on a strict compliance with the norms. The particularity of the institute consists in the fact that it
constitutes a platform for “communication and decision” and all interested market stakeholders are
involved in the process of drafting construction norms. It is considered that as a result of the above
the construction norms in Germany are of a very good quality and that they are regularly updated
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and improved in order to follow evolution in the technology, climate changes and other market
requirements.

Fraunhofer-Informationszentrum Raum und Bau (IRB)

The IRB has created an online database (SHADIS®)! on full spectrum of damage in all parts of the
building. The database contains technical books and publications concerning the origins, prevention
and remedies of damage caused by construction works. Currently the database contains over 120
books and it is being constantly expanded and updated.

Institut fiir Erhaltung und Modernisierung von Bauwerken e.V. (IEMB, Institute for conservation and
modernization of buildings)

The EIMB regroups various market stakeholders. The institute with the support of the government
launched an initiative called “Dialogue Bauqualitdt” (Dialogue for construction quality) with the view
to a common reflection on the national construction quality. The goal of the initiative was to develop
a national platform of exchange between the Ldnder and the stakeholders of the construction
market. The working groups created within this initiative have so far issued three reports on
construction defects and the level of construction quality in Germany.

Although the methodology relating to collection of statistical data was sometimes criticized, the
findings of the reports showed that the large majority of building defects resulted from physical
performance of building works (and not from design errors or from defects in construction
products). The majority of defects were discovered within 2 years following completion and the
main causes of defects identified were problems of cooperation between different participants to
the project, qualifications of the persons involved, and, in cases of installation of new construction
products, lack of sufficient communication between producers and building contractors installing the
products, resulting in installation errors.

The reports highlighted also the main types of defects occurring in various types of construction
projects such as wooden houses, historic monuments, etc.

The institute became part of the “Bundesamt fiir Bauwesen und Raumordnung” since January 2009.

Deutscher Vergabe- und Vertragsausschuss fiir Bauleistungen (DVA)

In Germany a committee called DVA is in charge of improvement of public procurement procedures
and of building sector regulations. This body is composed of different ministries, local authorities,
main public contracting authorities and professional bodies of the construction sector.

There was a discussion within the DVA concerning a possible reform of German law proposed by
local authorities, consisting in implementation of compulsory insurance system for building
contractors. The proposal provoked criticism of organisations representing small and craft firms who
considered that the cost of compulsory insurance might be too high for smaller firms.

! http://www.irbdirekt.de/schadis/din.htm
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Verband Privater Bauherren (VPB)
VPB is an organisation of private property developers, which was created in 1976. This body enables

individuals who wish to purchase, build or renovate a flat or a house to affiliate themselves to their
system against a small fee. The affiliated persons are offered assistance in drawing up their
construction contracts as well as services of independent experts in the fields such as control of
building sites, insurance contracts or advice in case of a dispute with designers or builders.

Initiative “Kostengiinstig qualitdtsbewusst Bauen”

Kostenglinstig qualitatsbewusst Bauen, which can be translated as “Quality-conscious building cost-
efficiently” is an initiative of the Federal Ministry of Transport, Building and Urban Affairs
(Bundesministerium fiir Verkehr, Bau und Wohnungswesen). This initiative has been created in order
to provide help and advice to individual clients wishing to purchase an off-plan house from a
property developer. The aim of this initiative is to increase public awareness, provide the clients with
reliable information and to promote environmentally friendly, innovative and affordable
construction.

Sources of information:

Previous studies:

a) « La Qualité de la construction en Europe » Agence Qualité Construction, 2008

b) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

c) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf

d) Benoit Kohl « Droit de la construction et de la promotion immobiliere en Europe » (2008)

Websites:

a) Fraunhofer-Informationszentrum Raum und Bau (Information Center for Planning and Building)
http://www.irb.fraunhofer.de/?lang=en

b) German Institute for Standardisation www.din.de
c) inHaus innovation center www.inhaus-zentrum.de

Questionnaires and other information:
a) German Construction Industry Federation, Kurflirtenstrale 129, Berlin 10785, Germany
b) Beiten Burkhardt P. Daszkowski Sp.K., ul. Ks. Skorupki 5, Warszawa 00-547, Poland
c) VBI - German Association of Consulting Engineers, Budapester Str. 31, Berlin 10787, Germany
d) GDV - German Insurance Industry Association, WilhelmstraRe 43 / 43G, D-10117 Berlin, Germany
e) EIFER - European Institute for Energy Research, Emmy-Noether-Strasse 11, 4th floor, D-76131
Karlsruhe, Germany
f)  BIngK - Federal Chamber of German Engineers, Germany
g) BDB - Bund Deutcher Baumeister , Architecten und Ingenieure e.V.
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

_

Greece

I.  Liability

1. Principles of liability

General rules of liability are defined in the Civil Code. Furthermore the Civil Code defines specific
liability duration in case of deficiencies in buildings. There are also other codified rules relative to
construction in general (Law 3212/2003), to public construction works (Codified Law 3669/2008) and
a number of legal provisions concerning safety measures (such as Presidential Degree 778/1980,
Presidential Degree 1073/1981).

Contractor’s liability is strict under both public and private projects according to art. 688 and 689 C.C.
and only in exceptional circumstances the liability of contractor may depend on his fault (art. 687 and
690 C.C.).

The contractor is due to perform the construction project in compliance with the contract, the law
and the relevant professional rules. He must deliver works free from defects and complying with all
qualities agreed. In case of project’s deficiencies, the contractor bears the burden to prove that he is
not liable for non execution of the contract. The employer is entitled to claim restoration of
deficiencies, proportionate reduction of the contractor’s fee, unilateral termination of contract or
compensation of losses sustained due to the deficiencies of the project. It is at the discretion of the
employer to choose which type of reparation of the damage he wishes to claim. In addition to
reparation of the defect he is also entitled to claim consequential damages (specific rules of redress
apply to public contracts).

Deficiencies, which may give rise to such claim include all minor or substantial defects as well as lack
of agreed qualities. Defects are considered as substantial when they render the project totally unfit
for its intended use in light of its contractually defined purpose or of the rules of professional “art
and science”. Minor defects do not make the project totally useless but they limit its use and reduce
the value of the project. Agreed qualities mean particular characteristics of the project, which have
been specifically agreed and described by the parties in their contract.
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The provisions of the Civil Code, which govern liability described above are not mandatory, therefore
the parties are allowed to limit or to extend this liability by means of contract. Customary rules seem
to be in a widespread use in the definition of contractual construction liability in Greece.

2. Starting point and duration of liability
Following the handover of works the contractor remains liable for any hidden defects or for the
defects intentionally concealed by him (art. 692 and 693 C.C.). Art. 692 C.C. defines hidden defects as
defects “which were not possible to identify, by means of a reqular examination of the project, when
it was delivered”.

Duration of liability arising from deficiencies in buildings or in other immovable installations is of 10
years following handover (art. 693 C.C.).

3. Sharing of liability between different parties to a project
Under art. 926 C.C., where several persons have contributed or are responsible for the same damage,
their liability is joint and several. Similar position applies where several persons have acted together
or in succession and it is impossible to establish whose action caused the damage.

l. Insurance

1. Mandatory insurance
There is no legal obligation relative to insurance in Greece.
Projects of legislative reform concerning construction insurance have been envisaged for several
years.

2. Widespread insurance
It seems that voluntary insurances available in the Greek market cover mainly third party liability and
professional indemnity risks as well as risks during construction operations (CAR insurance).
Insurance of latent defects is not currently available. Insurance solutions covering innovative
construction practices seem to be available on the market.

Insurance seems to be principal risk transfer solution in this market and alternative securities such as
financial guarantees tend to be rarely used.

Requirements regarding insurance are usually introduced by the client in the contract. In particular,
such requirements are imposed by contracting authorities in case of public procurement procedures
but they may also be included in private contracts, especially for larger projects.

3. Schemes and good practices
Greek government is involved in initiatives aiming in encouraging development of renewable
energies. Examples of such projects are listed below.
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Photovoltaics on the roofs programme

Greek Ministry of Development announced in May 2009 launching of a programme “PV on the roofs”
aiming in promotion of use of photovoltaic energy amongst Greek households. The programme is
intended to be supported with specific loans and public subsidies.

Centre for Renewable Energy Sources (CRES)
Centre for Renewable Energy Sources (CRES) created under art. 25 of Law 1514/1985 "Promotion of
scientific and technological research” and Presidential Decree 375/1987 “Establishment of a legal

entity under private law with the registered name Centre for Renewable Energy Sources”. The scope
of activities of CRES covers promotion of renewable energy sources, energy conservation and
rational use of energy. By virtue of article 11 of Law 2702/1999 “Regulation of matters falling under
the jurisdiction of the Ministry of Development and other provisions” CRES operates as the national
coordinating centre of the above activities. CRES operates laboratories for certification of renewable
energy technologies, and carries out research on physical and economical potential of renewable
energy sources and participates in the evaluation and monitoring of investments implemented in this
sector.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/150/GRECE 20051.pdf

c) Response of the Hellenic Society to a query of Dutch Instituut voor Bouwrecht entitled “A comparison

of liability after takeover”:
http://www.emediteka.org/externals/file/ResponseoftheHellenicSociety.pdf

Websites:
a) Greek programme « Photovoltaics on the roofs»
http://www.windenergy.gr/anemosphere/index=1.php

b) « 1st National Report regarding penetration level of renewable energy sources in the year 2010 »,
Ministry of Development http://www.ypan.gr/index uk ¢ cms.htm

c) Ministry of Development http://www.ypan.gr/kpt _uk c.htm
d) « A practical insight to cross-border liability work » Christina Vlachtsis and George Atie, M & P
Bernitsas Law Offices: http://www.bernitsaslawoffices.gr/ArticlesContinuous.aspx?C=127#1

Questionnaires:
a) Hellenic Association of Insurance Companies, 10 Xenophontos Str, 105 57 Athens, Greece
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability
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Hungary

. Liability

1. Principles of liability
In Hungary liability both for non respect of contractual obligations and extra-contractual is defined by
law.
Provision of professional services, construction and installation services are governed by the chapter
XXXV of the Civil Code.
Further provisions applicable to construction activities are stipulated in the Act LXXVIII of 1997 on the
Formation and Protection of the Built Environment (the "Construction Act"), which was amended on
January 1st, 2007. This act refers among others to issuance of construction permits, minimum
requirements towards building structures materials and equipments as well as qualifications required
to perform architectural and engineering professions in construction.

The liability of a construction party may be involved if the building works do not satisfy contractual
requirements and compulsory legal dispositions.

Liability of the builder for construction defects is presumed. The builder bears the burden to
demonstrate that he is not liable for defects.

In the case of design services, the section 409 of the Civil Code allows the designer to stipulate
contractually a limitation of his liability if he performs design of a solution, which is not known or
used in Hungary.

2. Starting point and duration of liability
Liability of the building contractor for construction defects starts at the moment of handover.
The following limitations periods defined in the Civil Code apply:
- 6 months (with a possibility to extend up to 1 year) — general legal hidden defects warranty,
- Specific warranty duration of 3 years applies to the main elements of dwelling buildings. This
warranty concerns new constructions and works on existing dwellings.

Furthermore, there are specific limitation periods applying to the following parts of the buildings:

- 3years liability for construction products dedicated for “long term use”,
- 5 years liability for finishing of the buildings,
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- 10 years liability for building structures.
3. Sharing of liability between different parties to a project
The Civil Code stipulates joint and several liability in the case of extra-contractual liability and in the
case of contractual liability arising in the framework of so called “indivisible” services (Section 344
C.C.). The building contractor bears liability for all works performed by his subcontractors.

Il. Insurance

1. Insurance mandatory by law
There are no legal obligations to carry construction insurance in Hungary.

2. Voluntary insurance
The insurance market offers to construction parties voluntary insurances, in particular Construction
All Risk insurance.

3. Schemes and good practices

Tarki European Social Report

Hungarian Social Research Institute Tarki has issued a series of social reports since 1992. The latest
report published in 2008 is a cross-national analysis of households’ conditions aiming in comparing
the situation in Hungary with 23 EU Member States. The analysis criteria included sustainability of
dwellings as well as quality of dwellings and construction defects reported in dwelling buildings.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/O
1 - Rapport.pdf

Legal acts:
a) Civil Code http://www.angelfire.com/mn2/reformclub/huncl.html
b) Construction Act 1997 http://www.lawandtranslation.com/szolgaltatasaink/jogszabalyok/1997evi78

Websites :

a) Tarki European Social Report 2008, part 4 « Housing conditions and durable goods in the household »
http://www.tarki.hu/en/research/european social report/20080701 4.pdf
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

L

Ireland

. Liability

1. Principles of liability
The Irish legal system is based on common law i.e. a set of legal doctrines developed by courts, which
may be subsequently modified by legislation. Judgments made in the UK, USA and other
Commonwealth countries may have a persuasive significance for Irish courts but are not binding for
them.

Similarly to English law the main bodies of law, which are likely to be concerned in the context of
construction operations are law of contract and law of torts. Law of contract governs the principles
of contractual liability whereas law of torts is concerned with so called “civil wrongs” and sets out
remedies for damages and injuries arising from non-respect of extra-contractual obligations.

Mutual obligations between the parties to a construction project are mainly defined in a contractual
way although similarly to English law, certain terms may be implied into the contract under common
law doctrines, statutes and customs or market practice.

The main common law rules, which are implied in the context of construction works contracts
impose a duty on the developer or builder to complete the building in accordance with the terms and
conditions set out in the contract. Moreover, their primary responsibility is to complete the
development in accordance with the terms and conditions of the Building Regulations in force and
with the planning permission. On the other hand the implied liability of consultants and designers is
based upon an obligation to exercise reasonable skill and care.

Various common law rules have been codified into statutes. Examples of such legal acts, which form
a part of contractual relationship by implying contractual terms include in particular the Civil Liability
Act 1961, the Statute of Limitations, 1957 as amended by the Statute of Limitations (Amendment)
Acts 1991 and 2000 and Sale of Goods and Supply of Services Act 1980.

The Sale of Goods and Supply of Services Act 1980, which applies also in the context of construction
governs contracts of sales of goods and contracts of supply of services. With respect to contracts of
sale of goods by description, it implies that the goods should correspond to their description.
Moreover, for sellers acting in the course of a business activity the Act implies:
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- that the goods sold are of merchantable quality, which means that they are fit for the
purpose for which goods of that kind are commonly bought and as durable as it could be
reasonably expected in light of their description, price and any other relevant circumstances,

- that, where the buyer expressly or by implication communicates any particular purpose, for
which the goods are being purchased, the goods supplied must be reasonably fit for this
purpose.

The above duties cannot be overruled by a contractual statement.

With respect to supply of services the Act implies that the service provider must have the skills
necessary to render the service, that the service needs to be supplied with necessary skill, care and
diligence and that the materials used are “sound and reasonably fit for the purpose for which they
are required”. The above implied terms may be varied by an express agreement between the parties.
In case of contracts with consumers the seller must demonstrate that such modification is fair and
reasonable and that it has been specifically brought to the attention of the consumer.

According to the rules above, liability of professional consultants such as architects or engineers are
based on skill, care and diligence principle. The negligence of the professional consultant must be
proven in order to hold him liable.

In the context of contractual relationship the principle of privity of contract applies, which means
notably, that contractual obligations and duties can only be enforced by the original parties to the
agreement. However this may be subject to reform following the recent changes in the English law.
Currently, this principle can be overruled by use of collateral warranties or assignments. Assignments
enable the seller to transfer their benefit under contract to the buyer. Collateral warranties are also
instruments, which enable to confer benefit of a contract to a third person, who is not party to it.
They are used frequently in practice in the framework of construction contracts, in particular in order
to bind liability of architects, engineers or subcontractors.

The Building Regulations are set by the Ministry of the Environment, Heritage and Local
Government. Its primary purpose is to ensure an adequate level of “the health, safety and welfare of
people in and around buildings”. The Ministry also issues the Technical Guidance Documents, which
provide guidelines on how the construction should be performed in order to meet with the Building
Regulations requirements. Methods other than those set out in the Technical Guidance Documents
are not prohibited as long as they comply with the Building Regulations. Qualified construction
professionals certify compliance with the Building Regulations when the development is complete.
The Building Control Authority can inspect buildings and enforce the standards required by the
Building Regulations under the Building Control Act (2007).

Various standard forms of contracts developed by a number of professional and public bodies are
available in the Irish market. The main forms governing residential and commercial building in Ireland
are contracts published by the Royal Institute of the Architects of Ireland (RIAIl). The basic form has
been issued in agreement with the Construction Industry Federation and the Society of Chartered
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Surveyors in the Republic of Ireland. The RIAI standard forms of contract are well known within the
industry, and case law has developed to interpret many of the clauses.

2. Starting point and duration of liability
The Statute of Limitations 1957 governs the limitation periods for actions arising both under contract
and under tort.

For claims based on tort the general limitation period is of 6 years.

For claims arising under contract the following limitation periods apply:
- 6 years for actions under simple contracts,
- 12 years for actions founded on contracts under seal.

Moreover the Act imposes a limitation period of 3 years for claims with respect to personal injuries
founded on negligence, nuisance or breach of duty whether this duty is based on a contractual
obligation, a statutory obligation or it exists independently of any contract.

All limitation periods above run starting from the date on which the cause of action accrued.

3. Sharing of liability between different parties to a project
Under the Civil Liability Act 1961, when several parties have contributed to a damage, they are jointly
and severally liable - “concurrent wrongdoers are each liable for the whole of the damage in respect
of which they are concurrent wrongdoers”.

In such a situation an action may be brought against all of the parties who have contributed to
damage or against any of them. The party who has paid damages may subsequently claim
contribution from other parties who are liable with respect to the same damage accordingly to the
degree in which they have contributed to the damage.

l. Insurance

1. Mandatory insurance

There is no compulsory construction insurance in Ireland.

The Building Control Act 2007 has introduced registration scheme with the aim of legal protection of
titles of “architect”, “building surveyor” and “quantity surveyor”. The online register started
operating in November 2009. Registration is not compulsory for those professionals who wish to
exercise without title, provision of such services without a title not being restricted. The registration
scheme is operated by the Royal Institute of Architects of Ireland and the Society of Chartered
Surveyors (RIAl). Membership to RIAl is not compulsory, however most architects are members. The
RIAlI's code of conduct requires that "A member who is in practice as an independent consultant
architect should maintain a level of professional indemnity insurance appropriate to the nature and
scale of the practice."
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Similarly to the UK, in spite of the absence of legal insurance obligations the market practice and, in
particular, standard construction forms and requirements of lenders contribute to widespread use of
insurance. The standard contracts impose on the builders a requirement to take out Contractors All
Risk (CAR) insurance for the whole duration of construction works. Moreover, due to the
requirements of the lenders it is in practice impossible to obtain a mortgage without a home
warranty.

2. Widespread insurance
Standard market practice for the builders in the housing sector is to register newly build properties
with structural guarantee schemes HomeBond or Premier Guarantee (details of these schemes are
presented below). Although it is not compulsory, this practice is very common. In the absence of the
insurance cover provided by the above schemes the client is usually offered builder’s own structural
defects indemnity, which is a guarantee personal to the builder and relies on his financial standing
only.

HomeBond guarantees

The National House Building Guarantee Scheme operates housing guarantees scheme called
“HomeBond” covering newly built houses. The scheme was created in 1978 as a joint initiative of
Construction Industry Federation, Irish Home Builders Association and the Ministry of Environment,
Heritage and Local Government. It is estimated that currently most of newly built homes in Ireland
are registered under the scheme.

The guarantees are available through builders or developers registered in the scheme. The
membership in the scheme is available for individuals or firms acting as builders i.e. building
dwellings for sale or for a client or as property developers i.e. promotion of the building development
for sale but without carrying out building works themselves. An on-site technical assessment of an
applicant individual or firm carried by the scheme’s housing adviser is necessary to become a
member.

In order to be covered, the project must be registered before the building works commence. The
works are subject to foundations and structure inspections.

The cover delivered includes 10 years guarantee of major structural defects defined as "any major
defect in the foundations of a dwelling or the load bearing part of its floors, walls and roof or
retaining walls necessary for its support which affects the structural stability of the dwelling" and 5
years remedial work cover in the event of water ingress or smoke penetration caused by major
structural defects. Moreover, the scheme guarantees repayment of deposit or advance contract
payments in the case of bankruptcy or liquidation of the registered builder.

The above insurance cover is underwritten by Allianz plc. insurance company.
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Premier Guarantee Scheme

The Premier Guarantee is an alternative proposition of a structural insurance scheme managed by
Willis Ireland and underwritten by Liberty Legal Indemnity (a Lloyd’s of London syndicate). It has
been developed with the aim to bring more competition into the Irish market, provide more
protection to the builders themselves and to cover alternative construction methods or materials, for
which it was difficult to find suitable insurance solutions.

The cover contains 10-year protection to the homeowner in the event of a serious structural problem
extended to all parties with a financial interest in the property and assignable to future owners as
well as cover of developer’s insolvency during the course of construction.

The cover is available for new buildings, mixed developments and refurbishments.
Unlike in the case of HomeBond, the cover may be available after construction works have
commenced.

HomeBond guarantee, Premier Guarantee or structural defects guarantee provided by the builder is
necessary in Ireland to benefit from local authority construction loans schemes, which are available
for the first time property buyers or for the self build projects. Another condition to benefit from the
facilities above is that the construction must be supervised by a qualified supervisor who must hold
professional indemnity insurance.

Mortgage providers such as banks or building societies also require structural defects warranty in
their procedures of granting mortgage.

Besides housing guarantees solutions, other voluntary insurance products available to the
construction market operators include public liability insurance, professional liability insurance,
employer’s liability insurance, Contractor’s All Risk Insurance, personal accident insurance, plant and
machinery insurance and contract bonds. It is worth noting that the Irish insurance practice is
strongly influenced by the London market. Insurance is frequently available through the London
insurance brokers.

3. Schemes and good practices

Irish Home Builders Association

IHBA is an association which operates a voluntary Code of Practice called the Home Purchase
Protection Pledge. The code details the manner in which booking deposits, issuing of contracts and
stage payments must be handled by member firms and purchasers.

Construction Quality Assurance Ireland (CQA Ireland)
Construction Quality Assurance Ireland was established by the Construction Industry Federation in

the nineties in order to provide a sectoral approach to management systems certification. The
scheme provides the construction industry with independent certification to international quality
and environmental management systems standards.
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Sources of information:

Previous studies and publications:

a) « Contract Law in Ireland » by Robert Clarke (2005)

b) « Reform of the rule of privity of contract » by Eimear Brannigan
http://www.rcmck.com/uploads/Reform of the rule privity of contract.pdf

c) “Code of Professional Conduct” Royal Institute of the Architects of Ireland
http://mimarlarodasi.org.tr/UIKDocs%5Cirishconduct.pdf

d) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

e) « Housing and Home Warranty Programs World Research » Organisation for Housing Warranty Japan
(September 2005) http://www.ihhwc.jp/sessions/World Research.pdf

f) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf
http://www.groupe-cea.com/upload/doc_doc/Document fr/143/IRLANDE 20054.pdf

Legal acts:

a) Civil Liability Act 1961 http://www.irishstatutebook.ie/1961/en/act/pub/0041/index.html

b) Statute of Limitations 1957
http://www.irishstatutebook.ie/1957/en/act/pub/0006/index.html#zzaby1957

c) Sale of Goods and Supply of Services Act 1980
http://www.irishstatutebook.ie/1980/en/act/pub/0016/index.html

d) Building Control Act 2007
http://www.environ.ie/en/Legislation/DevelopmentandHousing/BuildingStandards/FileDownLoad,507
8,en.pdf

Websites:

a) The Civil Liability Act 1961 http://193.178.1.79/1961/en/act/pub/0041/gen 12.html

b) Statute of Limitations (Amendment) Act 2000
http://www.irishstatutebook.ie/2000/en/act/pub/0013/print.html

c) Sale of Goods and Supply of Services Act 1980
http://www.irishstatutebook.ie/1980/en/act/pub/0016/index.html

d) HomeBond http://www.homebond.ie/

e) Construction Industry Federation http://www.cif.ie

f) Homefacts www.homefacts.ie

g) Ministry of Environment, Heritage and Local Government www.environ.ie

h) AKC Chartered Surveyors http://www.akc.ie/index.php?pagelD=28

i) CQA http://www.cqaireland.com/html|/About.html

j) http://www.donegalcoco.ie/services/housing/financialassistance/housepurchaseconstructionloan.htm

k) Willis Ireland http://www.willis.com/sites/ireland/prem guarantee.htm,

1)

Premier Guarantee http://www.premierguarantee.co.uk/home.aspx

m) SOC Solicitors http://www.soc.ie/index.php?pid=36
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Italy

I.  Liability

1. Principles of liability
The liability framework relative to construction is mainly defined by the Civil Code (art. 1656 to art.
1677). The Civil Code defines the liabilities of different parties to the construction process. The
dispositions of the Civil Code cannot be waived by a contractual arrangement between parties. Other
important legal acts are the law from 1971 relative to buildings with metal or concrete structure and
the law from 1974 applying to buildings located in seismic areas, which govern the responsibility of
construction parties for stability of buildings.

The Civil Code defines liability rules of building contractors for building defects. Under the art.1662 of
the Civil Code, the building contractor is obliged to perform the construction works up to
professional standards and the building defects are regarded as non compliance with this legal
obligation. In most cases the performance of the building works is entrusted by the client to a
general contractor, who will assume the responsibility for all his sub-contractors. The art. 1669 C.C.
defines the liability of the building contractor for defects causing destruction of the building and
affecting stability of the building.

It is also important to notice that the Civil Code defines a number of legal warranties, which apply to
the contract of property sale, under which the seller is liable towards the client for defects in the
legal title of property, latent defects and quality which differs from contractual provisions i.e. title
guarantee (art. 1483), guarantee that the property is free from defects which might undermine its
“fitness for purpose” (art. 1490) and a “lack of quality” guarantee, dedicated to protect the buyer in
the case where the property does not correspond to the quality level defined in the contract (art.
1497). The Civil Code allows only a limited possibility to waive the warranties above, in particular in
the case of sales contracts concluded with “consumer” buyers.

In fact, the building contractor is the only party who assumes a civil liability towards the client. The
responsibility of the remaining parties (i.e. professional consultants described below) is mainly of
penal character.

The particularity of architect’s profession in Italy consists in the fact that he cannot exercise his
profession as a company. The liability of the architect is relatively limited comparing to other EU
Member states and it will vary depending on the role he performs within a construction project.
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In many cases the role of the architect is limited to design (progettista). In such cases the architect is
considered as an “artist” and he is not subject to civil liability defined in the art. 1669 C.C. In practice,
he bears almost no responsibility for defects discovered after completion and he cannot be held
jointly and severally liable in case of a building defect. The use of an architect is compulsory in Italy
for all building presenting artistic merits such as historical monuments.

On the other hand, architects and engineers may also fulfil main independent technical functions
such as project management and surveying.

In particular, in case of buildings with metal or concrete structure (law from 1971) or buildings
located in seismic areas (law from 1974) — i.e. in almost all construction projects, the functions of
design, project management and verification of building’s resistance and stability must be performed
by an architect or an engineer registered by a competent professional body. The professionals in
charge of the above functions are appointed by the client and they may face penal responsibility if a
destruction of the building involving bodily injuries occurs. Their civil liability may also be engaged
jointly with the building contractor.

In order to be registered the engineers and architects need to pass a professional examination in
addition to their academic qualifications. Regional professional bodies are in charge of holding
registers of persons entitled to exercise the above activities.

The project manager (direttore dei lavori) is a professional in charge of following the execution of
works on behalf of the client. His role is to defend interests of the client towards the building
contractor and he may, among others, dispose of payments due to the building contractor on behalf
of the client. Often the same person who has designed the project is appointed to perform this
function, although this is not compulsory. The project manager coordinates the works in the
construction site and he must ensure that the performance of works is compliant to the project, in
particular with respect of stability of the building. He has also the power to modify the project.

At the completion of the building the project manager certifies that there are no apparent defects in
the building. Moreover, the municipal authorities verify the aspects of hygiene and security of the
building. This final control is necessary for the municipal authorities to allow occupation of the
building.

The surveyor in charge of verifying the stability of the building performs tests during or at the end of
the construction works and certifies that the building has been completed according to the
professional standards and with compliance to the project.

2. Starting point and duration of liability
As indicated above the liability of the building contractor is defined by the Civil Code. Three main
phases may be distinguished with regards to the liability of the building contractor:

- From completion of works until the final handover — the building contractor is under
contractual obligation to repair defects discovered by the project manager and during the
handover verification procedure,
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- During 2 years from completion the building contractor is liable for any non-compliance with
the project as well as for all (including minor) defects of the building under art. 1667 of the
Civil Code,

- Under the art. 1669 of the Civil Code the building contractor is liable towards the buyers and
subsequent owners of the building for major defects during 10 years following completion of
construction works (starting from the date of final control by project manager and municipal
authorities).

Major defects, defined by the Civil Code and the relevant case law, consist in defects causing a total
or partial destruction of the building, defects affecting stability of the building or other serious
defects due to faulty construction or ground defects. The meaning of the major defect is further
precised by the jurisprudence.

The defects must be notified by the client during one year from the moment when they become
apparent. The period in which a legal action may be undertaken by the client is limited to one year
from the client’s notification. However the Civil Code does not specify the deadline in which the
building contractor must repair the defects or indemnify the owner.

3. Sharing of liability between different parties to a project
According to the art. 2055 of the Civil Code, if several parties have contributed to a damage they are
jointly and severally liable. The party who indemnified the totality of the damage may subsequently
seek compensation from other parties responsible for the damage.

Il. Insurance

1. Mandatory insurance

It is important to note that numerous bankruptcies occurring in the construction sector are at the
origins of a legal act aiming in protecting individual property buyers in the cases of off-plan sales
contracts — Law no 210 from 2 August 2004 (Delega al Governo per la tutella dei diritti patrimoniali
degli acquirenti di immobili da construire) followed by an application decree No 122 from 20 June
2005.

Under this act, the seller is obliged to submit financial guarantees dedicated to reimburse the
amounts paid by the buyer in case of his insolvency.

The Law no 210 (2004) provided also an extension of an insurance obligation introduced initially by a
legal act called “Merloni law” Legge Merloni from 11 February 1994. In fact, the Merloni Law
provided an integrated body of rules relative to public procurement projects, under which the
building contractor was under obligation to take out decennial insurance for public construction
projects of value exceeding EUR 10 millions.

Subsequently, under the Law no 210 the decennial insurance obligation has been enlarged to the
private sector.
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Moreover, the act defines a number of compulsory clauses, which must be included in the off-plan
property sales contracts such as a description of the building to be erected and its technical
characteristics, deadline of delivery, applicable planning rules and details of the financial institution
delivering the compulsory guarantees.

In addition to the above legal provisions a decree from 2 August 2004 introduced a Solidarity Fund
(Fondo di Solidarieta per gli acquirenti di beni immobili da costruire) dedicated to indemnify the
victims of insolvencies of construction firms, which took place in the years 1993-2005.

The decennial policy of insurance covering building defects defined in the art. 1669 of the Civil Code
(described above) must be transferred to the buyer at the moment of the transfer of property of the
building. The insurance incepts at the moment of completion of the construction works.

The compulsory insurance cover was designed in order to protect the buyers of the buildings. It is
activated when major building defects occur, regardless liability of the building contractor and
without the need to provide proof of contractor’s fault by the buyer.

There is, however, no obligation for insurers to provide the compulsory insurance cover.

The system of compulsory insurance seems to encounter some difficulties in its application. A certain
degree of resistance of the building contractors is due to the will to reduce costs and to the market
tradition consisting in reliance on close relations of trust between contractor and buyer and on the
contractor’s reputation. As a result the obligations relative to compulsory insurance were not widely
observed and that the application of these rules was particularly difficult in the south regions of the
country.

2. Widespread insurance
The compulsory 10-years insurance covers only defects relative to stability of the building.
Additional covers, of for example waterproofing defects are available from insurers on optional basis.
It seems however that the building contractors tend to limit their cover only to the compulsory scope
and avoid taking out the optional insurance, with the view to reduce costs.

In addition to insurance a system of financial guarantees is used within the construction sector, in
particular in case of public procurement procedures.

The guarantees are submitted by the building contractors to the contracting authority — for example
2% of the value of works during the call for tenders and 10% of the works value is submitted by the
contractor selected through the tender procedure.
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Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf

c) «Lla Qualité de la construction en Europe, 10° Rendez-vous Qualité Construction » Agence Qualité
Construction (2008)

d) « Droit de la construction et de la promotion immobiliére en Europe », Benoit Kohl 2008

e) «Le systeme contractuel italien en phase de changement », Stefano Stanghellini Dipartimento di
Analisi Economica e Sociale del Territorio, Instituto Unviersitario di Architecttura di Venezia

f) «International Encyclopedia of Comparative Law.Volume VIII ( specifics contracts)- Chapter 8:
Contracts for Work on Goods and Building Contracts, Tiibingen, J.C.B. Mohr, 1980

g) “Tutela degli acquirenti di immobili » Camera dei Deputati, Parlamento Italiano
http://www.camera.it/cartellecomuni/leg14/RapportoAttivitaCommissioni/testi/02/02 cap09 sch03.
htm

h) « Expérience Européenne en Assurance et Réassurance de Responsabilité Décennale » Jean Paul Pirog,
Jean Tuccella, SCOR, April 2009
http://www.cna.dz/dmdocuments/conference/externe/2009/080609/Exp%C3%A9rience%20Europ%C
3%A9enne%20en%20Assurance%20et%20R%C3%A9assurance%20de%20Respons.pdf

Laws :

a) The Civil Code http://www.studiocelentano.it/codici/cc/lIVtlIl.htm

b) « Merloni » law, February 1994, n° 109 http://www.simone.it/appaltipubblici/merloni/merloni.htm

c) Legge 2 agosto 2004, n. 210 Delega al Governo per la tutela dei diritti patrimoniali degli acquirenti di
immobili da costruire http://www.cna.it/costruzioni/L210 020804.pdf

d) Decreto Legislativo 122/05 http://www.parlamento.it/parlam/leggi/deleghe/05122dl.htm
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Latvia

I.  Liability

1. Principles of liability
The liability may arise “under contract” in case of failure to fulfil contractual obligations or “under
delict” in case injury or losses are caused as a result of a wrongful act or wrongful failure to act.

The liability “under contract” usually is stipulated in the contract by the contracting parties. In those
cases when contracting parties have failed to agree on liability issues in the contract, the liability of
the parties is determined according to the provisions of the law. Certain issues of liability, however,
are regulated by the mandatory law.

For example, the mandatory provisions of the Latvian construction law (Construction Law, 1995) and
related regulations stipulate such issues as minimum duration of term within which the main building
contractor is obliged to eliminate deficiencies identified after putting the contraction into operation
as well as the division of liability of the contracting parties against third parties for compensation of
losses caused to third parties in cases when one of the contracting parties does not have the rights to
perform the construction works provided for in the contract.

Furthermore, mandatory provisions of consumer protection law apply to the contractual relations of
the parties, including liability issues, in case one contracting party is considered to be a consumer.

The liability “under delict” is stipulated in the law and may result in the obligation to compensate
damages caused to third party as well as to compensate possible loss of profit and expenses for
medical treatment and/or funeral expenses in case of bodily injury to or damage to the health or
death of third party.

According to the general principle, the liability “under delict” arises in the result of wrongful intent or
negligence. Nevertheless, in case of construction, the liability of the person, whose activity is related
to construction, may arise irrespective of the fault of such person, since the construction is
considered to be an activity related to increased risk for other persons.

2. Starting point and duration of liability
The liability arising from the contract starts from the day when the contacting party has failed to
perform its contractual obligations.

In Latvia according to the general principle, the liability period for claim arising “under contract” or
“under delict” is 10 years, unless the law stipulates shorter terms for raising respective claims.

Thus, for example, the minimum duration of the term within which the main building contractor is
obliged to eliminate deficiencies identified after putting the contraction into operation is 2 years.
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In cases of sale of the construction with defects a buyer is entitled to claim withdrawal from the
purchase contract within 6 months after entering into contract or from the day of any special
guarantee being given by the seller or to claim for price reduction within 1 year after entering into
contract or from the day of any special guarantee being given by the seller.

The parties are free to agree in their contracts on longer terms for raising liability claims.

3. Sharing of liability between different parties to a project
Each party participating in construction and each manufacturer of construction products used in the
structure are liable for the losses within the scope of their participation unless the contract stipulates
otherwise.

As regards liability against third parties, if a party participating in construction has entered into
contract with a building contractor that does not have the rights to perform the construction works
provided for in the contract, and due to the incompetence of such building contractor losses have
been caused to third parties, the first party participating in construction shall be financially liable for
the losses caused to third parties.

Il. Insurance

1. Mandatory insurance

Under the Latvian law builder' (in Latvian — bivétdjs) and building contractor’ (in Latvian -
bivuznéméjs) has a duty to obtain compulsory construction civil liability insurance (CCCLI). CCCLI
agreement should be entered into prior to receipt of the construction permit. If there are several
building contractors employed in the construction site, then the main building contractor is
responsible for obtaining and maintaining of CCCLI. This insurance provides cover for harm caused to
third party’s life and health, as well as for damages to third party’s property. In essence, any person
who takes part in the construction process® is not considered a third party under CCCLI and
accordingly harm to interests of such person, for example, a subcontractor, will not be covered.

The law provides for two different CCCLI cover types:

1. on ayearly basis, i.e., a cover for all construction sites that is effective for one year and then
subsequently should be renewed or a new CCCLI agreement should be entered into; or

1 . . . . . .
Builder is an owner, possessor or user of immovable property who himself or herself organises construction
process, participates therein and is responsible for it.

2 a1 . . . .
Building contractor is a natural or legal person who carries out construction work on the basis of a contract
entered into with a client.

® Third party under in compulsory construction insurance is any natural or legal person, save policy holder,
insured, employee of insured or any person who on basis of another contract performs work for the benefit of
the insured, insurer and other persons participating in construction, i.e., natural or legal persons who
participate in the construction process with property, financial resources, work or services.
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2. acover for a particular construction site that is valid throughout the construction period.

Building contractor’s CCCLI limit for a particular construction site should be equal or higher than 10
percent of the sum of the contract, but not less than ca. EUR 14,229 (LVL 10,000). If building
contractor opts for insuring of his liability on yearly basis in respect of all construction sites, than the
CCCLI limit should be equal or higher than 10 percent of a yearly turnover of the building contractor,
but not less than ca. EUR 71,144 (LVL 50,000). The minimum CCCLI limit for builder is ca. EUR 7,114
(LVL 5,000).

2. Widespread insurance
Obtaining of a construction all risks policy has been a standard market practice for medium and large
scale projects. However, the liability limit can vary depending on the particular agreement starting
from 5 to 18 percent of the contract value.

In large scale projects clients usually retain 10-15 percent of the contract value upon completion of
the building process for 2 years in order to be able to use these sums to fix defects of a building
process. If no defects are discovered at the end of such time period, the sums are paid out to the
builder. In practice, builders opt for purchasing of a guarantee period guarantee insurance,
whereunder the insurer undertakes to cover all costs related to fixing of defects, in case the builder
due to any reason is not able to fix such defects. Guarantee period guarantee insurance policy allows
the building contractors to receive the contract value upon completion of the construction; however,
it gives a lower level of protection for the interests of developer than retaining of a part of a contract
value.

Unlike in other countries, in Latvia professional associations of persons involved in the construction
process, i.e., the Latvian Builders Association (in Latvian - Latvijas bivnieku asocidcija), the Latvian
Construction Engineers Association (in Latvian — Latvijas bdvinZenieru asocidcija) and the Latvian
Architects Association (in Latvian — Latvijas arhitektu savieniba), do not force or strongly advise their
members to obtain and maintain insurance cover for their professional activities.

3. Schemes and good practices

Construction standards

Construction standards stipulate construction requirements that are mandatory applicable in the
construction.

Energy efficiency of the buildings

The law and regulations on energy efficiency of the buildings (Law on the Energy Performance of
Buildings, 2008) have been adopted with the aim to promote a rational use of the energy resources
and to improve the energy efficiency of buildings. The aforementioned laws and regulations, among
others, stipulate that energy efficiency certificate of a building is mandatory when selling, renting or
leasing the relevant building (with certain exceptions).

Green construction

The Government in 2008 has approved recommendations for promoting of construction that is
friendly to environment (green construction). The recommendations apply to the procurement of
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construction works and services related to construction works and refer to the stage of design,
construction as well as operation and demolition of the constructions. The recommendations
determine criteria that should be stipulated in procurement requirements. The criteria relate to
energy consumption, use of renewable energy resources, materials used in construction, waste and
water management as well as other aspects related to the impact of construction to environment.

Sources of information:

Beiten Burkhardt P. Daszkowski Sp.K., ul. Ks. Skorupki 5, Warszawa, 00-547 Poland

Websites:

a) General information on construction policy and procedure available in the website of the Ministry of
Economics of Republic of Latvia:
http://www.em.gov.lv/em/2nd/?cat=56

b) A list of construction companies - members of the Latvian Builders Association available in the website
of the Latvian Builders Association
http://www.building.lv/Iba/eng/readnews.php?news id=88792

c) A list of natural persons — members and associated members of the Latvian Construction Engineers
Association available in the website of the Latvian Construction Engineers Association (only in Latvian)
http://www.Ibs.building.lv/readnews.php?news id=89547

d) The Latvian Architects Association http://www.architektura.lv/

Questionnaires:
a) Building and Housing Department of Ministry of Economics, 55, Brivibas, Riga, LV-1519, Latvia
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Lithuania

. Liability

1. Principles of liability
The rules of liability relative to construction parties in Lithuania are mainly governed by the Civil
Code, the Law on Construction, Technical Regulations for Construction, Building Codes approved by
the Ministry of Environment, standards developed by the National Standardisation Bureau. Moreover
methodical documents and guidelines created by research institutes and private companies are
available and offer methodology guidelines on implementation of the Technical Regulations.

According to the Civil Code the liability of a party may arise either from non-performance of a duty
established by law or by a contract, from actions that are prohibited by law or by a contract or from
violation of the general duty to behave with care.

The Civil Code defines the respective duties of the parties to the construction contract and
distribution of risks between the parties to the project. The Civil Code also indicates the necessary
elements, which must be included in the construction contract.

Under the art. 6.681 of the Civil Code the contractor is under obligation to build the defined structure
within the time specified in the contract and according to the specifications defined by the client. On
the other hand the client is under obligation to ensure the conditions necessary for the contractor to
perform the works.

Under the art. 6.695 the building contractor is liable to provide the works which comply with the
contractual terms. In the cases where the works are “unfit for use in accordance with its designation
as determined in the contract, diminish in its possibilities for use in accordance with its designation
or where the designation is not specified in the contract, in accordance with its ordinary use” the
client may require the contractor to repair the defects, reduce contractor’s remuneration or claim
from the contractor compensation of costs incurred in order to remove the defects (if the contract
awards the client the right to repair the defects himself). If the contractor fails to remove defects
within reasonable time or if the defects are impossible to repair, the client can dissolve the contract
and claim damages from the contractor.
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The contractor may exculpate himself from the liability and claim compensation from the client if the
damage arises before acceptance of works as a result of inferior quality materials, components or
structures provided by the client or due to execution of client’s instructions, under condition that the
damage is immediately notified to the client and that the works are suspended until the client
provides further instructions. Moreover, in case of reconstruction of structure or installations works
the contractor is not liable for minor deviations from the Technical Construction Regulations made
with the consent of the client if he is able to prove that they do not affect quality of the building and
are unlikely to bring negative consequences.

Under art. 6.697 contractor, architect and technical supervisor are liable for building defects
discovered during the periods of legal warranty defined in the art 6.698, which is discussed below,
unless they are able to prove that the defects are due to normal wear and tear, inappropriate use or
repair or other actions of the client and persons acting on his behalf.

Law on Construction refers to requirements for constructed objects as well as their inspection,
planning, rehabilitation, repair, use and demolition. It also clarifies rights and responsibilities of all
parties in the construction process, including state institutions and defines certification requirements
for persons involved in planning, design, technical supervision and construction. The Law on
Construction defines also requirements relative to building products certification procedures and
imposes mandatory compliance with established normative standards and other requirements.

The Law on Construction was subject to several amendments relative among others to
harmonisation of the aspects of structural design and issuance of construction permits with the EU
legislation, introduction of compulsory civil liability insurance for designers and building contractors,
minimal requirements for energy performance of buildings compulsory for new buildings or buildings
under major refurbishment works as well as energy conservation and heat retention.

Use of FIDIC standard construction contracts tends to become popular in Lithuania, in particular for
projects sponsored by international investors. The Ministry of Environment has officially
recommended using these standard forms. The FIDIC forms are also recommended by construction
planning regulations. The Lithuanian Institute of Construction Planning (JSC) is an official
representative of FIDIC in Lithuania and is in charge of distribution of the FIDIC publications in this
country.

2. Starting point duration of liability
The Civil Code (art.6.698) sets out the following legal guarantee periods in the case of collapse of the
building or latent defects discovered:
- 10 vyears liability for “shell, core, structural elements and other hidden parts of the building”,
- 5 years liability for all other parts of the building covering “materials, execution and
completion of all construction works”,
- 20 vyears liability in case of defects, which are intentionally concealed.

However the parties are free to define longer guarantee periods through contractual agreement.
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3. Sharing of liability between different parties to a project

According to the art. 6.696 of the Civil Code, contractor, architect and technical supervisor are liable
for the collapse of the structure and the consequential damages if the collapse has occurred as a
result of defects in design, performance of construction work or ground defects. If it is impossible to
determine which party is responsible for the collapse all of them are jointly liable.

The contractor can avoid liability for the collapse if he can demonstrate that the collapse occurred
due to an error of the architect or of the technical supervisor chosen by the client or due to
erroneous actions of the client.

. Insurance

1. Mandatory insurance
Under the art 37 (1) of the Law on Construction designers and building contractors are subject to
mandatory third party liability insurance.
The compulsory liability insurance for designers covers damage inflicted to third parties as a result of
faulty design. The insurance may cover either individual designers or design companies. The
designers are exempted from obligation to carry insurance in case of “uncomplicated” projects.
The compulsory insurance for building contractors covers damages inflicted to third parties as a
result of defective construction works. The contractor is exempted from obligation to carry insurance
in case of “simple building” or repair works.

2. Widespread insurance
The market offers voluntary insurance solutions such as professional indemnity insurance for
professional consultants or third party liability insurance on voluntary basis for parties who are not
legally required to carry it.
Contractor’s All Risk insurance solutions covering damage to building works under construction are
also available - under a specific agreement with the insurer the solution may be extended to third
party liability of the policyholder and for the duration of the guarantee period.

The Civil Code allows that the construction contract may impose a duty on the building contractor to
carry insurance of property damage or liability insurance related to the construction process.

3. Schemes and good practices

Housing Strategy

In the past years, great attention of the legislators in Lithuania was granted to the question of energy
efficiency in buildings as well as to specific questions related to the housing sector, in particular to
privatisation of multi-apartment blocks built in 1961-1990 and the problems related to ensuring a
proper management and maintenance of these buildings after privatization in order to avoid their
deterioration (it is estimated that 66% of population was living in such buildings in 2004).
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In order to cope with the above issues the Lithuanian Government announced a Housing Strategy in
2004, with the goals to expand housing choices for the population, increase a supply of social
housing for low-income families and encourage development of rental market, increase the volume
of new dwellings construction, to ensure proper management and maintenance of existing housing
stock as well as efficient energy consumption. One of the provisions envisaged in the scope of the
Housing Strategy consisted in stimulating the housing market through implementation of a credit
information bureau providing information about available mortgage options to the population with
the view to reduce the risks related to mortgage. Moreover, the strategy included financial support
for the low-income families in order to facilitate acquisition of dwellings, development of state-
subsidized credit insurance solutions dedicated to enable the banks to borrow to low-income families
at affordable prices and tax deductions of interest amount paid on mortgage.

It is worth to notice that the above strategy relative to development of sustainable housing sector
was supported by the Danish Ministry of Housing and Urban Affairs and the Netherlands Ministry of
Housing, Spatial Planning and Environment.

Construction Sector Development Strategy

Construction Sector Development Strategy has been prepared for the period up to 2015 in the
framework of Long Term Economic Development of Lithuania program. The strategy aims among
others in promoting innovation in construction.

Sources of information:

Previous studies:

a) “Strategy to Promote Building Renovation and Energy Efficiency in Residential Buildings in Lithuania”
(2000) by Danish Ministry of Housing and Urban Affairs, Lithuanian Ministry of Environment

b) “Construction law: an overview of recent developments in the Baltics” by Dr. D. Foigt, J. Kirkiliené, S.
Kravale, M. Mugu, The International Construction Law Review, April 2008

Websites:
a) The Civil Code of Republic of Lithuania
http://www3.Irs.It/pls/inter3/dokpaieska.showdoc [?p id=245495
b) Ministry of Economy http://www.ukmin.lt/en/strat_prog/longtermstrategy/

c) Infolex.lt
http://www.infolex.It/portal/ml/start.asp?act=legupd&lang=eng&biulid=118&srid=138&strid=643

d) International Construction Law preview http://www.i-law.com/ilaw/doc/view.htm?id=165197

e) Questionnaire Lithuania, Study “Sustainable Housing”, Genval, Belgium, 27-28 June 2002
http://mrw.wallonie.be/dgatlp/logement/logement_euro/Dwnld/Questionnaires/SH%20questionnair
e_Lithuania.pdf

f)  Lexuniversal http://lexuniversal.com/en/news/2603

g) Lithuanian Housing Strategy
http://74.125.77.132/search?q=cache:2BteVRPauYQJ:www.am.lt/VI/en/VI/files/0.3869910011074190
00.doc+lithuania+housing+law&cd=6&hl=en&ct=cInk&gl=uk&client=firefox-a

h) Short Background Material about Lithuanian Innovation System
http://209.85.129.132/search?g=cache:U ggOFOuTOQJ:virtual.vtt.fi/virtual/constrinnonet/material/fi
nal%2520report/policies/013%2520background%2520information%25200n%2520innovation%2520sy
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stem%2520in%2520lithuan..pdf+construction+insurance+market+in+lithuania&cd=5&hl=en&ct=clnk&

gl=uk&client=firefox-a
i) ERGO Lithuania http://www.ergo.lt/business/construction insurance
j) Lieutvos Draudimas http://www.ld.It/index.php/insurance/commercial insurance/336
k) PZU Lieutva http://www.pzu.lt/en/index.php?pid=116

Questionnaires:
a) Lithuanian Builders Association, Lukiskiy st. 5-501, 502, LT-01108 Vilnius, Lithuania
b) Balto Link, 59/27, Kestucio, Vilnius, LT-08124, Lithuania
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

|

Luxembourg

I. Liability

1. Principles of liability
The general rules of liability of the construction parties are mainly governed by provisions of the Civil
Code (art. 1147, 1382 and following, 1792 and 2270) and by interpretation of the above by the
courts.

The articles 1147 and 1382 refer to the general liability rules whereas the articles 1792 and 2270 if
the Civil Code apply exclusively to construction parties.

As a general rule, in order to held a constructor liable the claiming party needs to provide a proof of
fault, of a damage and of a causal link between the fault and the damage. However, the courts
increasingly tend to apply duties of performance to the construction parties and have created more
and more of presumptions of liability.

A project of law 5704 submitted on 15th March 2007 concerning a reform of construction liability
regime and modification of the Civil Code is expected to bring important changes including
introduction of a strict liability of constructors for disorders being subject to decennial and bi-annual
guarantee.

A specific liability regime applies to property developers selling property off-plan (art 1646-1 and
1642-1 of the Civil Code). The above regime concerns all sales of real property, which is not entirely
completed (sale at a specified future date or sale of property to be completed).

2. Starting point and duration of liability
Starting point and durations of liability vary depending whether the liability is contractual or extra-
contractual.

Contractual liability

When a contract is concluded between the client and a party to construction operation, the latter is
subject to various contractual obligations and responsibilities. The regime of contractual liability is
governed by the articles 1147, 1792 and 2270 of the Civil Code.

Currently a distinction is made between two separate regimes depending on what type of disorder is
in question i.e. conformity disorder or construction defect.

Rlios

n°17/25.01.10./v°3



Page | 2

Conformity disorders exist when the good provided is different in nature, quality or quantity
comparing to what was agreed in the contract. If a building corresponds to the contractual
description but is not fit to its intended purpose it is considered as affected by construction defect.

The project of law 5704 intends to abandon this distinction, which provokes various difficulties in
application.

Construction disorders
Liability of the participants in construction operation vary depending whether a damage occurs
before or after handover.

The concept of handover is not defined by the Civil Code. In practice handover is done in two stages:
a provisional acceptance and a definitive handover. Acceptance, which is taken into account as a
starting point for liability limitation periods is an « actual » acceptance through which the client
accepts the works.

Before completion

General liability rules apply to the damages occurring before completion. Under the art. 1147 of the
Civil code, which governs breach of contractual duties, the parties involved can be held liable if the
client claims to have suffered a damage and if he can prove that the damage was effectively caused
by a fault of his contractor.

Limitation period applicable to the above liability is of 30 years except contractual relationship
between business entities. In the later case the liability limitation period is of 10 years starting from
handover of the building.

After completion

Following the completion specific regimes of liability will apply to the parties involved in construction
operation under art. 1792 and 2270 of the Civil Code'. Market actors concerned are architects,
building contractors and other persons having a direct contractual link with the principal.’.

The construction parties above are subject to decennial and biannual liability depending on the type
of works involved (gros ouvrage - shell of the building or menu ouvrage - minor works ) and on type
of disorders (apparent or hidden) affecting the works.

a) Decennial liability
Participants to a construction operation can see their liabilities involved during 10 years for
substantial hidden or apparent disorders affecting solidity of the building shell.

! Article 1792 CC: « If a building is totally or partly destroyed by a construction defect even resulting from ground defect, the
architects, building contractors and other persons directly linked with the principal by a construction contract are liable
during 10 years ».

Article 2270 CC : « Architects, building contractors and other persons linked with the principal by a construction contract are
free from liability for the works performed or supervised after 10 years in case of shell of the building (gros ouvrage) and
after 2 years in case of minor works (menus ouvrages) »

2 The technical surveyor as well as consulting engineer are also subject to liabilities defined by the art 1792 and 2270 CC
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In order to define the concept of gros ouvrage (shell of the building) it is useful to take into
consideration not only stability and security function but also the intended use of the works,
including disorders causing the building unfit for its intended use.?

The jurisprudence tends to follow the solutions of the French law in application of the regime of
decennial liability in the cases where a construction disorder causes the building unfit for its intended
purpose. Gravity of defects has increasingly become the main criterion.

It could be useful to underline that the concept of fitness for purpose was taken into consideration in
the project of law from 2007 aiming in a reform of construction liability regimes by modifying the
Civil Code.

According to the art 1792-1 of the above project of law « starting from the handover of works, the
constructor is presumed liable during 10 years for disorders resulting from a conformity defect or
from a hidden defect affecting the ground, which make the works unfit for their intended purpose ».

The legal action needs to be initiated within the deadline of 10 years starting from the handover of
works.

Decennial liability cannot be excluded by a contractual agreement.*

b) Bi-annual liability
The participants to construction operation may be held liable during 5 years for substantial defects
affecting stability of «menu ouvrages» (minor works).

« Menu ouvrages » signify connection or decoration works designed and performed, which are
possible to be renewed by maintenance works or by a simple renewal without destruction®.

c) Liability for intermediary damages
Liability for intermediary damages (those affecting the shell of building but without affecting
stability), which used to last in principle for 30 years, has been reduced to 10 years by the recent case
law.

Liability for conformity defects
Conformity defect exists each time when the thing supplied is different in nature, quality or quantity
comparing to what was promised in the contract.

If the conformity defect was apparent at the moment of handover, liability of the constructor cannot
further be involved.

In terms of hidden defects, it is necessary to distinguish the contracts between business entities or
between a business entity and an individual.

* Cour d’appel du 29 juin 1984, P.26, 184

* This guarantee intended to protect public safety and the owners is legally binding in the sense that all stipulation to the
contrary is considered as void ( Cour d’appel de Luxembourg, 5 novembre 1997, réle n°17391)
* définition de la Cour d’appel du 29 juin 1984
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Within the contracts signed between commercial entities or between a business entity and an
individual the limitation period is of 10 years starting from the date of discovery of the hidden non
conformity.

However, in the framework of contracts with an individual (as may be the case of an architect or
engineer in relation with a private client), the limitation period is of 30 years.

Extra-contractual liability
Liability of parties involved in construction operation towards third parties is founded on the art.
1382 and following of the Civil Code.

Limitation period last for 30 years starting from the occurrence of the damage or of its discovery by
the victim.

Off-plan sales of real property
The regime of liability which applies to property developers is governed by the art 1646-1 and 1642-
1 of the Civil Code.

The art 1646-1 introduces a liability of 10 years for hidden defects affecting gros ouvrage (shell of the
building) and liability of 2 years for defects affecting menu ouvrage (minor works).

The same rules are applied by the art. 1792 and 2270 of the Civil Code.

The deadlines for initiating a legal action are similar with the duration of liability and are of 2 years
starting from handover in case of disorders/defects affecting menus ouvrages (minor works) and of
10 years in case of disorders/ defects affecting gros ouvrage - the building shell and its stability.

3. Sharing of liability between different parties to a project

According to the legal rules, joint and several liability cannot be presumed. It arises when several
persons are involved in fulfilling the same duties or when it is imposed by law (art. 1200 to 1216 of
the Civil Code).

The actors involved in the construction process may decide to form a temporary consortium without
legal personality in order to perform a construction project. In such a case the partners of the
grouping are by law jointly and severally liable towards third parties. The client may claim from all of
the co-debtors or may chose to claim from one of them, who will be liable to indemnify the totality
for damages resulting from non respect of a duty.

The jurisprudence applies a concept of in solidum liability when the parties involved in a construction
operation, even not linked by any contract, have contributed through their faults to a damage. In
such cases the parties in question may be held liable in solidum - each of the parties may be obliged
to indemnify the totality of the damages and subsequently claim compensation from the other co-
debtors.
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Il. Insurance

1. Mandatory insurance
The only compulsory construction insurances are those of professional liability of architects and
engineers, which arise out from legal obligation.

The law of 13 December 1989 concerning the exercise of architectural and engineering profession
requires the above professionals to take out third party liability and professional indemnity
insurance, which cover all professional liabilities including decennial liability.

The Chamber of Architects and Engineers (OAl) controls the respect of this obligation. The OAI has
created guidelines for third party liability insurance and professional indemnity insurance which are,
however, not compulsory.

The insurer covers the architect or engineer and the persons, for whom they are vicariously liable,
against all claim of indenisation formulated by a party external to the insurance contract and based
on a damage arising in connection with exercise of professional activities.

Generally the architects take out a policy covering all their missions during a given year. It is also
possible to take out an insurance policy for a particular project covering an individual architect or
engineer or alternatively all professional consultants involved in the project.

The insurance premiums may be based on professional fees, on value of the works or fixed.

2. Widespread insurance
Most of construction firms cover their third party liability only. The building contractors take out
third party liability insurance in order to cover their extra-contractual civil liability for damages
caused to third party in the framework of their activities.

The insurance market provides also specialist insurances, in particular Contractor’s All Risk (CAR)
insurance and Decennial Liability insurance.

- Contractor’s All Risk insurance is essentially a property damage insurance taken out for the duration
of works and possibly a few months following acceptance of works. It indemnifies the principal
regardless liability of construction parties involved if the construction works are damaged. It may also
contain an additional part covering liability of the participants to a construction project towards third
parties, including nuisance.

- Decennial Liability insurance covers all parties involved in the construction operation who are likely
to be subject to decennial liability under the acts 1792 and 2270 of the Civil Code. The goal of this
insurance is to provide financial compensation of damages caused to the construction works for
which the insured parties could be held liable towards the principal on the grounds of decennial
liability. Duration of this insurance is of 10 years starting from the acceptance of works. The insurer
performs an inspection or appoints a technical controller before granting the cover.

In the case of public procurement projects or of private contracts the contractual clauses may impose
on the parties involved in the construction operation to take out one or several insurances.
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Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) « Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004,
http://www.groupe-cea.com/upload/doc_doc/Document fr/145/LUXEMBOURG 20051.pdf

Questionnaires and other information:

a) Allen & Overy Luxembourg, 33 avenue J.F. Kennedy, L-1855 Luxembourg
b) CEA Belgium, Avenue Roger Vandendriessche 22 - 1150 Brussels, Belgium
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

_B

Malta

. Liability

1. Principles of liability
The rules referring to contractual obligations as well as to construction contracts are governed by the
Civil Code.

The art. 1638 of the Civil Code defines the liability of the architect and of the builder for the defects
in the construction: “If a building or other considerable stone work erected under a building contract
shall, in the course of fifteen years from the day on which the construction of the same was
completed, perish, wholly or in part, or be in manifest danger of falling to ruin, owing to a defect in
the construction, or even owing to some defect in the ground, the architect and the contractor shall
be responsible therefore”.

The art. 1633 and following define the general duties and liabilities of persons undertaking to
execute work. Under the general rules above, the liability of the person who provides the service
consisting in exercising of his skill or labor only is based on fault. On the other hand, the person who
bestows the thing to be delivered is strictly liable for it towards the owner until the delivery (except if
the thing has perished due to defect in the materials). The Civil Code also imposes a duty on the
employer to examine the thing delivered to him as “all the pieces of the work paid for are presumed
to have been examined, if the employer pays the artificer in proportion to the work performed”.

The newly improved legislation and adoption of better construction practices are considered to have
contributed to reducing the amount of onsite accidents and damages caused to third parties during
construction. It is however considered that better education of stakeholders and better enforcement
of new laws would further contribute to improving construction quality and safety.

Architects and engineers have to hold a title of ,Warranted Architect and Civil Engineer” in order to
fulfill their mission in design and construction.

2. Starting point and duration of liability
Architects, engineers and building contractors are liable up to 15 years from the completion for
construction defects affecting stability of the building under the art. 1638 of the Civil Code.
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Moreover, according to this article “The relative action for damages must be brought within two
years from the day on which any of the said cases shall have occurred”.

3. Sharing of liability between different parties to a project
Architects, engineers and building contractors are jointly and severally liable for construction defects
and for stability of the erected building. As indicated above this liability lasts for 15 years from
completion.

. Insurance

1. Mandatory insurance
There are currently no insurance obligations for construction party in Malta. There is however a
project under discussion to introduce a compulsory third party liability insurance in foreseeable
future.

2. Widespread insurance
In Malta the parties may benefit from insurance of damage arising during the works of construction
and third party liability insurance. Insurance of building defects after completion and of third party
damage after completion is not available in this market.

3. Schemes and good practices
Several initiatives aiming in enhancing energy savings in buildings and to increase the share of
renewable energy sources in the energy production are undertaken by Maltese authorities.

Energy Smart Authority — pilot project

The Housing Authority is actively involved in the effort of encouraging environment protection and
promotion. The authority has developed a number of more environmentally friendly buildings
through its housing projects since 2004. A recent example of such projects is Energy Smart Authority
project, which consists in converting its offices into “eco-friendly” and “energy smart buildings”,
which includes installation of a small scale photovoltaic system and of energy efficient measures in
the lighting system. It is intended to monitor the results of the system installed with the view to use
it for future social housing projects whilst promoting the use of renewable energy sources and
energy efficiency in buildings. The projects of this type are supported by the structural funds
provided through the European Regional Development Fund.

Planning guidelines for micro-wind turbines

The national agency responsible for land use planning and environmental regulation in Malta (MEPA)
- Malta Environment and Planning Authority established under the mandate of the Environment
Protection Act (2001) and the Development Planning Act (2001) is responsible for the
implementation of around 200 Directives, Decisions and Regulations under the EU Environmental

Acquis.
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A public consultation draft on planning guidance of micro-wind turbines was issued by MEPA in July
2009 in the framework of implementation of the Directive on the promotion of the use of energy
from renewable sources (2008/16 (COD)). Moreover, as a part of Environmental Technologies Action
Plan a local draft was prepared by the Malta Council for Science and Technology which recommends
pilot projects on wind power generation to better understand the benefits and possible impacts of
this technology. The pilot projects suggested are for medium-scale and microscale wind energy
technologies. Offshore wind facility is also taken into consideration.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) The Policies of the Housing Authority
http://www.housingauthority.com.mt/publications/Microsoft%20Word%20-%20the policies%20-
short%20version%20for%20web%20site%20Dec%202008.pdf

Websites:

a) The World Law Guide - Legislation Malta: http://www.lexadin.nl/wlg/legis/nofr/eur/Ixwemal.htm

b) The Civil Code: http://docs.justice.gov.mt/lom/legislation/english/leg/vol 2/chaptl16.pdf

c) The Malta Housing Authority http://www.housingauthority.com.mt/

d) Malta Environment and Planning Authority http://www.mepa.org.mt/home?|=1

e) Ministry of Justice and Home Affairs

http://www2.justice.gov.mt/lom/home.asp?Lang|D=E&PublD=LG&PSB=P

Questionnaires and other information:

a)

b)

Chamber of Architects and Civil Engineers, The Professional Centre Sliema Road, Gzira GZR 1633,
Malta

Architect & Civil Engineer Building Regulations Office, Room 309, Project House, Floriana VLT 2000,
Malta
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Netherlands

. Liability

1. Principles of liability
Since 1990 the rules relative to construction sector have been subject to a number of changes in the
Netherlands. The role of the government in controlling the construction sector has been reduced as
a part of the government’s policy aiming in improving quality in construction and on limitation of
legal constraints, which could hamper the development of the sector and discourage innovation.

The legal texts applicable to construction were modified and the prescriptive provisions were
replaced with minimum requirements in terms of performance to be achieved. The choice of
performance based approach was determined by the will to encourage innovation in the sector. The
current system is therefore based on performance —driven approach with strong influence of
certification.

The VROM (Ministry of Housing, Spatial Planning and the Environment) is in charge of developing
construction rules, while the respect of the rules is enforced by the local authorities through
construction permit procedures and construction sites inspections.

The following legal acts applicable to the Dutch construction can be distinguished:

- Housing Act (Woningwet), which defines procedures relative to construction, in particular regarding
issuing of construction permits,

- Building Decree or Building Code (Bouwbesluit) — a set of technical building regulations which
defines minimal criteria to be satisfied by all buildings erected in the country. As noted before, the
criteria defined by this act were previously expressed in a prescriptive way. They are now replaced by
minimum criteria in terms of performance. The requirements set out in the regulations concern
safety, health, usefulness and energy efficiency of buildings.

- Spatial Planning Act (Wet op de Ruimtelijke Ordening)

- Civil code (Burgerlijk Wetboek)

The Housing Act and the Building Decree have been revised and amended in 2003.
In addition to the legally binding quality levels, as determined in the Building Decree, the current
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policy is to encourage involvement of the private sector in construction quality control as a response
to a series of construction failures which occurred in early 2000s due to insufficient control and poor
construction practices.

A large number of quality marks, certificates or labels for various housing related aspects exist in the
Netherlands, and can be obtained voluntarily by buyers, tenants, owner-occupiers, construction
firms and project developers. The marks concern the quality and lack of hidden or apparent defects
in new or existing dwellings, burglar-resistance of dwellings (provided by the police), sanitary
facilities, central heating installations, boilers, building materials and energy efficiency.

A project currently implemented by the VROM Ministry consists in implementing private building
control as an alternative to the existing local authorities’ building control performed in the
framework of construction permits procedures. The principal would be free to choose the traditional
local authority control or control by a certified private engineering firm. The scope of control would
cover all stages of construction process from design to completion and would include control of
respect of the legal performance requirements. The results of tests performed by the Ministry have
demonstrated that the quality of control by private organisations was superior comparing to the
traditional local authorities’ service.

The general legal framework of liability rules relative to the construction parties is defined in the Civil
Code (Nieuw Burgerlijk Wetboek). The articles of the Civil Code related to construction were
reviewed in 2003. The new provisions introduced increased consumer protection measures in the
case of purchase of a dwelling (relative to existing real estate, off-plan purchases or dwelling
construction commissioned by a consumer). The dispositions introduced concerned among others:

a compulsory deadline of three days, during which the buyer can cancel the contract (for

contracts of purchase of dwellings or turn-key construction contracts relative to dwellings),

- publishing of all written real estate sales contracts in an official register as a mean of
protection of buyer’s interests during the period between the signature of the sale contract
and the transfer or the right to property through a notarial deed (before the buyer was not
protected against insolvency of the seller),

- prohibition of payment of the full price before the signature of notarial deed (for all dwelling
sales to a consumer), a maximum 10% of the price was allowed to be placed by a buyer in an
escrow account hold by a notary,

- for dwellings’ construction contracts the instalment payments must correspond to the state

of progress of the works performed. Moreover, a possibility to retain the last instalment

payment (up to 5% of the total works price) in a notarial escrow has been allowed as a

guarantee of repair of defects discovered during three months from completion.

A large majority of construction contracts in the Netherlands is governed by voluntary standard
contracts. The wordings of these contracts are composed jointly by professional organisations
representing various actors of construction sector and are regularly reviewed.
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The standard forms of contracts constitute the main reference for formation of contractual relations
between construction parties, and they play a crucial role in shaping the framework of liabilities in
the construction sector.

The most popular wording used for construction works contracts is Uniforme Administratieve
Voowraarden voor de unitvoering van werken (U.A.V.).

For professional consultant’s appointments such as engineers or architects the most frequently used
standard form is De Nieuwe Regeling (DNR), drafted by professional organisation of architects Bond
Nederlandse Architecten (BNA) or CR 2006 wording De Consumentenregeling used for smaller
projects.

Various standard contracts dedicated to use in more specific situations are also available (for
example wordings elaborated by Garantie-Instituut Woningbouw G.1.W. for dwellings).

Under most of standard contracts conditions the liability of the building contractor is strict. He is
obliged to deliver the result according to what was defined in his contract (although it has been
recently argued, that there should be a difference in approach between situations where the
contractor is liable both for design and physical performance, or when he is only due to execute the
plans delivered by the principal). However, the building contractor cannot be held liable for building
defects caused exclusively by faulty building materials provided by the principal or by materials
imposed to be used by the principal.

The standard of liability of professional consultants such as architects is based on proven fault i.e. a
proof of negligence is required to hold the professional liable.

The disputes relative to construction contracts are very rarely resolved by courts in the Netherlands.
The privileged way of dispute resolution is by an arbitration organism.

Different arbitration bodies exist such as Raad van Arbitrage voor de Bouwbedrijven in Nederland
(R.v.A.), Arbitrage Instituut vor GIV woningen (A.l.G.) for contracts relative to construction of
dwellings, Arbitrage Instituut Bouvwkunst (A.l.Bk) for disputes relative to architect’s appointment
contracts or Commissie van Geschillen van het Koninklijk Instituut van Ingenieurs (CvG — KIVI) for
appointments of engineering consultants.

The R.v.A. organisation issues also an annual review in which its arbitration decisions are published.

All standard contracts contain an arbitration clause indicating an arbitration organisation, to which
an exclusive authority to resolve disputes related to the contract is attributed. R.v.A. tends to be
chosen the most frequently.

It should be noted that the role of professional organisations in the Dutch construction market is
important. Although the law does not impose any particular requirements relative to persons
involved in design or construction, the professional bodies play the main role in developing rules of
access to construction professions, conditions of performance as well as control of performance of
the construction functions.
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2. Starting point and duration of liability
According to the Civil Code the construction party is not liable for defects, which should have been
reasonably discovered by the principal at the moment of handover. If latent defects resulting from a
fault of a construction party are discovered after handover, the principal should allow the
construction party a reasonable time to repair them.

Most standard contracts stipulate a maintenance period lasting from 3 months to 2 years after
completion. During this period the building contractor is due to repair defects at his own expense.
Once this period expires a “definitive” handover is declared by the principal.

In the UAV contracts, which are the most commonly used, the period of liability of the building
contractor is limited to 5 years following completion. The duration of contractor’s liability for defects
affecting stability or fitness for purpose of the building is of 10 years.

According to the standard policy wording for consultant’s appointments DNR 2005 the duration of
liability of the consultant is of 5 years following the end of his mission. In case of defects discovered
by the principal, the latter disposes of a deadline of two years to bring a legal action against the
consultant. Moreover, the liability of the architect is limited to the amount of the fees with the
maximum of Eur 1 million.

The Civil Code defines two limitations periods in the case of latent defects.

The first limitation deadline is of 2 years from the moment when the owner has notified the defect to
the contractor (but the owner may lose his right to bring an action if he failed to notify the builder
within the reasonable time from discovery of the defect). All actions based on latent defects are
barred after 20 years following handover of the building. Moreover, during the period from 10 to 20
years following the completion, the claimant needs to prove the contractor’s fault.

3. Sharing of liability between different parties to a project
It is possible in the Netherlands that construction parties are held jointly and severally liable.
However, this liability may only arise from contractual provisions and not by law.
In practice, most of liability issues are resolved through agreements between the principal and other
participants to the project.

l. Insurance

1. Mandatory insurance
In the Netherlands there is no legal obligation for construction parties relative to insurance.
There is also no legal obligation to use a qualified professional for design or construction of a
building. However, in 2007 Ministry of Housing, Spatial Planning and the Environment (VROM)
announced that it intended to examine a possibility of implementing a compulsory insurance.

2. Widespread insurance
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There is a number of warranties available for buyers of dwellings (which may cover new
developments and/or refurbishments).

Examples of warranty schemes include:

e Warranty provider organisations Bouwfonds, SWK and Woningborg

The 3 warranty provider organisations Bouwfonds, SWK and Woningborg were until the 31" of
December 2009 member of the well-known GIW Institute.

The GIW institute (Garantie Instituut Woningbouw) was founded in 1974. Its creation, inspired on the
NHBC model from the UK, was supported by the Dutch government. The organism was composed of
three consumers’ organisations, three affiliated warranty provider organisations: Bouwfonds, SWK
(Stichting Garantie Instituut) and Woningborg and of an association regrouping local authorities.

The affiliated warranty providers delivered warranties to owners of newly built houses covering the
risk of insolvency of the builder and of building defects. A very large majority of newly built houses in
the Netherlands were covered by the GIW warranty. Majority of Dutch local authorities had made
GIW warranty compulsory for every newly built house.

In case of insolvency of the builder GIW warranty covered the cost of completing the dwelling in
accordance to the original building contract. A compensation scheme may also be implemented.

The owner was compensated on the basis of additional cost necessary to complete the building or on
the basis of instalments already paid to the insolvent builder. The compensation for insolvency was
limited to 17% of the agreed purchase or construction price including cost of land.

In case building defects occurred after completion and the builder no longer existed or was insolvent,
the GIW warranty covered the cost of repair of defects. The defects guarantee was composed of a 6
years general warranty and of a warranty of 10 years covering serious structural defects which cause
the dwelling unfit for habitation. Moreover some parts of building could be subject of specific cover
periods applicable.

As from the 1% of January 2010, the GIW institute will cease his activities. The three member
warranty provider organisations will continue the activities on an independent basis.

e reBuilding warranty delivered by BouwGarant (a quality scheme and home warranty provider
organisation)

Members of BouwGarant (i.e. affiliated construction firms) can deliver warranties to their clients
covering new buildings or conversion works. The reBuilding warranty covers apparent defects
reported after completion, latent defects and builder’s insolvency.
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Moreover, in spite of lack of legal obligation other types of insurance are also systematically taken
out such as Construction All Risk insurance and third party liability insurance.

Latent defects insurance covering defects in structural elements of the building is also provided to
principals or main contractors by some insurance companies for larger projects (however it is not
frequently used). For larger projects the construction parties (often the main contractor acting in a
framework of a design and construct contract) may take out professional indemnity policy covering
errors in design.

In practice, although no legal insurance obligation exists, a large majority of construction parties are
insured. The reasons of the above are requirements of the principals, rules imposed by professional
organisations and a general custom in the market. Moreover the standard forms of construction
contracts provide a reference for the market in this field and impose requirements to carry
insurance on market actors.

3. Schemes and good practices
As indicated above the Dutch dwellings owners may profit from warranties covering risks linked to
purchase of a dwelling. The warranty schemes are based on voluntary membership of construction
firms and include quality/labelling and technical control procedures in order to ensure that a service
of satisfactory quality is delivered by the members.

The GIW institute (until the 31th of December 2009)
In addition to providing home-warranties the goals of the system consisted in improvement of

construction quality, increase of customer confidence in construction firms and providing assistance
to buyers in case of dispute with a member construction firm. Indemnity for construction defects
was considered as a solution of last resort, when a construction firm failed to repair defects and all
other means (such as mediation or arbitration procedure) proved to be inefficient.

The member construction firms could benefit from a “GIW label” providing that they met a number
of conditions such as satisfactory results of audit of their technical competences and of their
financial standing and use of standard GIW contract forms.

It is estimated that almost all larger construction firms and property developers in the Netherlands
were affiliated to the GIW system. The affiliation was frequently imposed on property developers by
local authorities. The buyers of dwellings were also encouraged by the government to require their
builder to provide the GIW guarantee. The use of the standard GIW contract form may in some
cases have been a condition to obtain subventions on dwelling purchase.

BouwGarant

BouwGarant is a quality mark organisation regrouping around 2000 construction companies. The
members of the scheme have to comply with a number of requirements relative to quality
standards, membership in the chamber of commerce and insurance. Moreover their quality
management procedures are subject to periodical control (every three years). As indicated above,
BouwGarant organisation delivers warranties to the clients of its member firms.
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De erkende hoofdaannemer

De erkende hoofdaannemer is a quality label introduced by Bouwend Nederland (association of
building contractor firms) . The companies wishing to benefit from De erkende hoofdaannemer label
need to satisfy a large number of norms defined by Dutch Normalisation Institute (NEN) as well as
ISO 9000 norms relevant to small and craft firms. The companies holding this label are controlled
every year by an independent certified organism which verifies whether the company complies with
the requirements and monitors the progress of the company in terms of quality.

Claims monitoring

There is no at present a central database of construction claims in the Netherlands. However, the
VROM Miinistry disposes of a department supervising local authorities’ technical controllers from
whom it can dispose of reliable information, in particular with respect to serial disorders.

The available information is used to perform more specific studies and to elaborate guidelines with
the aim to prevent further disasters.

Bouwend Nederland described above operates also an insurance scheme covering construction risks
during works execution and commissioning period. It has also launched an insurance solution
covering latent defects. The association runs a database based on claims reported, which is used to
provide feedback and guidelines to the members. The association is involved in creation of a national
construction failures database, which would be composed of data available to Bouwend Nederland
and of information from other sources such as architects, engineers, building contractors, insurers.

Furthermore, the consumers’ organisations collect information on defects reported during handover
inspection of dwellings.

It is considered that most of construction defects in the Netherlands result from lack of coordination
on the construction site and insufficient communication between different participants to the
project. Other factors contributing to the quality deficiencies are insufficient qualifications and
training of the construction workers and professionals.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/146/PAYS BAS 20051.pdf

c) Benoit Kohl « Droit de la construction et de la promotion immobiliere en Europe » (2008)

d) « Housing and Home Warranty Programs World Research » Organisation for Housing Warranty Japan
(September 2005) http://www.ihhwc.jp/sessions/World Research.pdf

[ﬁdli_o_..s

n°19/24.02.10/v°3



Websites:

a) VROM Ministry www.vrom.nl
b) BouwGarant www.bouwgarant.nl

c¢) AEHWO www.homewarrantyeurope.com

Questionnaires:

a) CEA Belgium, Avenue Roger Vandendriessche 22, 1150 Brussels, Belgium
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability
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Poland

I.  Liability

1. Principles of liability
The main legal acts relative to construction industry in Poland are the Civil Code and the Building
Law Act from 7 July 1994 (Ustawa Prawo Budowlane).

The Civil Code provides a basic set of rules, which apply to construction works, whereas most of the
aspects of the contractual relation between the parties to a construction project are defined by
contractual agreement.

The Civil Code defines common liability rules including liability in contract and in tort, which apply
also to construction professionals. The Building Law Act provides definition of the parties to
construction projects and of their duties. It should be noted that the duties of different parties
defined in this act may sometimes overlap. As a result of this, in case of a damage it is necessary in
practice to analyse the cause of the damage and to determine case by case what liability regime
should be applied to the parties concerned.

The main participants to the construction process defined by the Building Law Act are investor,
building site inspector, designer and construction foreman. The art. 12 of Building Law Act provides
also a definition of so called “independent technical functions in construction” (samodzielne funkcje
techniczne w budownictwie).

The following general liability rules defined in the Polish Civil Code may be involved:

- Civil liability in contract (art 471 C.C.) in case of non respect of obligations defined by the
contract signed between the parties,

- Civil liability in tort (art 415 C.C.) — the scope of this liability is not defined contractually but
by general rules of law and consist in liability towards third parties for property damage or
bodily injuries caused.

- The Civil Code rules (art 627 and 637 C.C.) relative to ,,contract of works” - according to the
above article of the Civil Code in case of defects in the “works” being subject to the contract

Rlios

N°20/11.01.09/v°5



Page |2

investor may require repair within a defined deadline. If the other party fails to do so or if
the defects are impossible to repair the investor may withdraw from the contract. In case of
small defects investor may reduce the payment in proportion to the defect.

- an implied liability of a seller for physical or legal defects of a good sold (art.556 C.C.) called
warranty - the term of “seller” may include for example a designer providing construction
plans or a building contractor executing construction works. The liability of the seller on the
basis of the warranty is strict (i.e. independent of fault). The warranty gives the buyer the
right to require the seller to rectify the defects of the “good” or to withdraw himself from
the contract (it may happen for example if as a results of defects to construction plans the
performance of the project is impossible). In case of buildings the Civil Code (art. 568)
defines warranty period of three years, which constitutes a minimum legal guarantee.
Moreover, the parties may agree a supplementary guarantee period defined in the contract,
which usually lasts for two or three years in addition to the minimum legal guarantee period.
The clients may require such guarantees to be provided by building contractors.

Liability of the property developer towards the final client is defined by a “developers agreement”
with the client. This type of agreement is not specifically defined by the Civil Code, therefore
different parts of the agreement may be governed by the Civil Code rules relative to sales of goods
contract or to building works contract. The rules of building works contract apply in case of building
defects.

Liability of the property developer towards third parties is governed by general tort liability rules.

The Art. 12 of the Building Law Act provides a definition of “independent technical functions in
construction”. Such functions refer to activities, which require professional assessment and
independent solutions of architectural, technical and organisational problems during the
construction process, in particular designing, verification of projects and supervising the designing
process, coordinating and managing building works, supervising, managing or technical control of
production of construction elements, investor’s supervision, technical control of building’s
maintenance, activity of technical surveyors.

Professional consultants fulfilling independent technical functions in construction need to hold
certified building qualifications awarded by their respective professional body in order to be entitled
to perform their professional activity. This obligation is defined by statute (Law from 15.12.2000 on
Professional Organisations of Architects, Engineers and Town Planners).

There are basically two categories of certified building qualifications relative to design and to
supervising of construction works. The certified building qualifications can be awarded only to a
physical person.

The liability of the consultant towards the client is mainly based on the terms of the contract.
Moreover, the consultants are subject to public liability based on fault for damages suffered by third
parties as a result of acts or omissions of the consultant in performance of their mission. Public
liability of professional consultants is personal and unlimited.
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In case of the construction catastrophe the fault of the consultant will be presumed — as a result the
consultant would have to prove that they had complied with the professional standards in fulfillment
of their mission and that the damage has been caused by external factors, which were independent
from them.

The mutual duties and obligations arising between main contractor and investor are defined in part
XVI of the Civil Code relative to the construction works contract.

Building contractors are subject to “fitness for purpose” liability standard - the building must be
performed accordingly to the construction contract and to the rules of the relevant technical
knowledge (art 647 C.C. defining building works contract). Therefore the contractors are liable for
defective work execution including apparent building defects as well as latent defects. They also
have to ensure that the materials and equipment used during the works are of satisfactory quality.
However building materials producers are liable if the quality of the materials supplied does not
correspond to the building norms.

Public liability of the building contractor is strict i.e. that in the same way as the investor, they have
to establish that the damage was caused by force majeure, the injured himself or by a third party in
order to avoid liability. Moreover, the building contractors are liable for the acts of their sub-
contractors. In order to exculpate themselves from the public liability towards a third party resulting
from the acts of their subcontractors the contractor must demonstrate that they have employed
“professional” subcontractors.

Usually the owner or the user of the building is in the first place obliged to repair the damages
resulting from the construction defects. He may than claim compensation from the designer or from
the building contractor, however he needs to prove the fault of the above parties to be able to hold
them liable to compensate the claim.

Currently, according to our interlocutors, it seems to be little concern among the construction
parties about serious financial consequences which may result from errors in design and execution
of construction projects in the longer term. It is considered that the courts have not been very
severe towards the liable parties in the framework of civil claims procedures following construction
catastrophes or claims of persons injured. The amounts of indemnities awarded are generally far
lower than in Western Europe. Moreover, the liability of each party is not often easy to determine,
which results in sharing the liability between all the parties concerned and therefore in reduced
financial consequences for the liable party.

The Polish law has not introduced standard construction contract forms. In practice however, the
contractual forms are often inspired by the FIDIC publications, in particular if the employers are
Western European firms. In particular, in case of larger construction projects sponsored by foreign
investors, the FIDIC contract forms are used in order to determine the functions and liabilities of the
parties involved. This may lead to difficulties in some cases as certain terms or names of professional
functions used in the FIDIC forms are not recognized in the Polish law.
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2. Starting point and duration of liability
As explained above the Civil Code defines the main liability limitation periods applicable in the
context of construction.

Duration of the legal warranty for building defects according to the art. 568 of the C.C. is three years.
The parties may contractually agree longer warranty periods.

The general claims limitation periods under art. 442 C.C. is three years from the date on which the
injured party learned of the damage, but no longer than 10 years from the date when the damage
occurred. In case of bodily injuries the limitation period is 3 years from the date on which the
claimant learned of the damage. Damages caused as a result of a crime or a tort, are subject to an
extended maximum limitation period of 20 years.

3. Sharing of liability between different parties to a project
There is no general statutory provision imposing joint liability between parties to a construction
process. Such a liability may however arise on contractual basis or under specific regulatory
provisions.

In case of damages resulting from torts (extra-contractual liability) of more than one party, they are
jointly and severally liable under the art 441 C.C. This may apply in the case the non respect of duties
defined in the Building Law Act. Each party may be held liable for their respective acts or omissions if
it is possible to identify their individual contribution to the damage. However, it cannot be excluded
that the parties are held jointly and severally liable, especially if the contribution of each party is
difficult to determine.

Il. Insurance

1. Mandatory insurance

All persons fulfilling independent technical functions in construction are subject to compulsory
professional indemnity insurance and are obliged to be members of one of the following
professional bodies: Polish Chamber of Civil Engineers (Polska Izba InZynierow Budownictwa), Polish
Chamber of Architects of Republic of Poland (/zba Architektow Rzeczypospolitej Polskiej) or National
Chamber of Town Planners (Krajowa Izba Urbanistow) under the law of 15 December 2000.

The scope and guarantee limits of the compulsory Pl insurance are defined in the Ordinance of
Minister of Finance from 11 December 2003 (Rozporzgdzenie Ministra Finansow z dn. 11 grudnia
2003 roku (Dz. U. nr 220 z 2003 r. poz. 2174)).

Each independent consultant is obliged to indicate to his professional chamber a number of his PI

policy. Failure to do so results in removing the consultant from the chamber’s register, which means
in practice that he is no more allowed to perform his professional activity.
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The insurers are under obligation to offer compulsory insurance cover on request of the consultant.
Statutory minimum guarantee limit of the compulsory Pl insurance is 50 000 eur.

The professional chambers usually offer their members a possibility to take out their professional
indemnity insurance through a “group scheme” negotiated with an insurance company.

Voluntary PI policies with amounts insured exceeding the statutory limits are offered by several
insurance companies. In many cases the statutory minimum sums insured of the compulsory Pl
cover may be considered insufficient and the construction parties may decide to take out voluntary
insurances with higher limits. Requirements of higher insurance limits may sometimes be imposed
by the clients.

2. Widespread insurance
There are a large number of insurance companies offering various voluntary construction insurance
policies, mainly Contractor’s All Risk (CAR) policies, Third Party Liability insurance or different types
of guarantees such as guarantee covering repair of defects or performance bonds.

Main security solution against post-completion construction defects used in the Polish market
consists in financial guarantees, which may be offered by banks or by insurance companies.

The guarantees are usually taken out for longer periods, although the durations may be restricted as
a result of reinsurance terms available to insurers. The maximum durations of guarantees are usually
of 72 months (the guarantees often combine performance of the contract as well as repair of
defects). The guarantees covering repair of defects are activated only when the contractor fails to
remove them in spite of being asked to do so. Moreover, the guarantees cover the cost of repair of
defects only. Damages resulting from the defects such as bodily injuries, property damages or
financial losses are not covered.

Although the use of insurance by construction firms in Poland is still relatively recent and may be
less popular among small construction firms, the market awareness concerning the benefits of
insurance seems to be growing. Larger construction firms are usually insured.

Property developers and clients may require their building contractors to carry insurance or to
provide some types of guarantees.
Property developers and large commercial investors systematically take out a CAR policy to cover
the whole construction operation.

3. Schemes and best practices

A public administration body called General Office of Building Control (Gfdwny Urzqd Nadzoru
Budowlanego) supervises Architectural-Building Administration and Building Control Authorities,
which are dedicated to control and to enforce among others:

- compliance with local property developments plans and environmental protection,
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- respect of personal and property safety regulations in construction plans, in the course of
construction works and in existing buildings,

- compliance of architectural projects with technical building regulations, industrial standards
and the principles of technical knowledge,

- proper execution of independent technical functions in construction,

- proper use of construction materials and products.

The above authorities may among others order to scrap a construction built without a permit,
prohibit to carry out construction works not compliant with the permit or with the building
regulations, order to repair defects or to undertake actions in case of improper execution of works
and order an evacuation of people and property from buildings in risk of collapse.

The General Office of Building Control holds a number of public registers such as register of major
building damages (collapses) due to different causes such as natural catastrophes, improper
maintenance of the building, defective construction or design and etc., a register of persons entitled
to perform independent technical functions in construction, list of expert building surveyors and a
list of persons who have been punished on the grounds of their professional responsibility in
construction. It also maintains an official list of building materials and products, the quality of which
is regarded as not satisfactory. The list indicates among others the kind of non-compliance of the
product and dangers that may be caused by the use of this product.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) “Katastrofa budowlana — ryzyko odpowiedzialnosci cywilnej” Jacek Woronkiewicz (2007)
http://www.bankier.pl/wiadomosci/print.html?article id=1554092

Legal acts:

a) The Building Law Act http://www.izbaarchitektow.pl/pliki/prawo budowlane.pdf

b) Law from 15.12.2000 on Professional Organisations of Architects, Engineers and Town Planners
http://www.izbaarchitektow.pl/pliki/ustawa 15 grudnia 2000 o samorzadach zawodowych archit
ektow(dz u 24 stycznia 2001 z pozn zm) tekst jednolity.pdf

c) Ordinance of Minister of Finance from 11 December 2003
http://www.izbaarchitektow.pl/reg/pokaz.php?id=14&tytul=Ustawy%20i%20rozporz%B1dzenia
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Web sites:

a) Gtéwny Urzad Nadzoru Budowlanego www.gunb.gov.pl
b) Izba Architektdw Rzeczypospolitej Polskiej www.izbaarchitektow.pl
c) National Chamber of Town Planners www.izbaurbanistow.pl

d) Polish Chamber of Construction Engineers www.piib.org.pl

Questionnaires:

a) Beiten Burkhardt P. Daszkowski Sp.K., ul. Ks. Skorupki 5, Warszawa, 00-547 Poland

ce
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

®
Portugal

I.  Liability

1. Principles of liability
The main legal acts relative to liability for construction defects are the Civil Code (art. 1225),
Consumer law 24/96 as amended by Decree Law 84/2008 and Decree 67/2003 on sales of
consumption goods and relevant guarantees as amended by Decree Law 84/2008 and an act called
Regulamento Geral das Edificagoes Urbanas from 1951.

The General Building Regulations from 1951 provide general rules for buildings with respect to
construction, health, safety and aesthetic aspects, covering new construction works, refurbishment,
extensions and alterations.

Under the existing legislation building contractor or property developer is liable towards the client in
case of defects in the building or in its inseparable parts, resulting from defective construction works
or defects in the ground, which are likely to produce total or partial destruction of the building. This
liability applies to new constructions as well as to alterations or refurbishment of existing buildings.
However damages resulting from inappropriate use of the building or from insufficient maintenance
are excluded from the scope of this guarantee.

The liability of the building contractors and property developers is presumed when the client proves
the existence of defects and their seriousness; the law (art. 913 and 1208 C.C.) imposes on them a
duty to deliver the building corresponding to the contract specifications and free from defects.

Under a legal act called Decreto Lei no 12/2004 of 9 January 2004 the construction firms need to
obtain a certificate (alvara) in order to be allowed to perform construction activity. The certificate is
granted by a governing body called Office of Construction and Real Estate (Instituto da Construgdo e
do Imobilidrio) and is valid during one year. The certificate specifies the type of works, which can be
performed by the company. In order to obtain the certificate the company must prove that it has the
necessary professional experience and qualifications, insurance covering work accidents and that it
disposes of adequate technical and financial capacities in order to perform its activity. There are
substantial penalties for those, who pursue construction activity without a valid certificate.

Small and craft firms may chose a simplified procedure enabling them to obtain a titulo de registo,
which is valid during 5 years and allows the firm to perform works of a value not exceeding Eur
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16,600. The Office of Construction and Real Estate holds a register of licensed builders, which is
available to the public through its website.

On the other hand, the liability of professional consultants (architects, engineers) is based on fault.
Recently issued law n ° 31/2009 from 3 July 2009 and in force since November 2009 has brought a
precise description of roles, liabilities and mutual relations of participants to construction projects
such as authors of the project, surveyors, coordinators, property developers and building
contractors.

The Act refers among others to the following:

- it defines persons entitled to perform functions of design, supervision of works and project
management and imposes on such persons a duty to hold adequate professional
qualifications and to be affiliated to a competent professional organisation,

- it defines the scope of liability of professional consultants which covers “damage
caused to third parties arising from the negligent violation, by action or omission within
pursuit of duties that are required by contract or by law or regulation”,

- it imposes a duty to carry professional indemnity insurance by persons involved in the
activities of design, supervision and project management.

It is considered that Portugal has a very strict planning law aimed at protecting sustainable
development of land and buildings. Construction or renovation works are subject to tight control by
the local authorities, who verify whether the works are done in accordance with the law. Non respect
of the legal provisions may result in substantial fines from the local council and may affect the value
of the property.

Until recently Portugal did not dispose of technical prescriptions or norms, which could serve as a
reference in conformity assessment of the works performed, with the exception of technical
specifications issued by Laboratdrio Nacional de Engenharia Civil which are due to be replaced by
Eurocodes. A project of such technical norms called PRONIC (Protocolo Para Normalisagdo da
Inforacao Técnica na Consttrucdo) is currently supported by the General Direction of Buildings and
National Monuments (Direc¢lio General dos Edificios e Monumentos Nacionais).

Several government initiatives were undertaken in order to regulate and improve functioning of the
construction sector and further regulatory reforms seem to be in progress. Within an initiative called
National Plan for Growth and Employment the government has announced a general review of
regulatory framework relative to the construction and real estate sector with the aim to increase the
level of professionalism and awareness of the firms in the sector, enhance transparency and
reinforce consumer protection.

Proposals under discussion include extension of duration of the legal guarantee for building defects
to 10 years, compulsory insurance covering legal guarantee for building defects and creation of an
official register of property developers. The public contract code applicable to public works
establishes already a 10 years guarantee for defects related to structural elements.
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2. Starting point and duration of liability
In the absence of contractual provisions art. 1225 of the Civil Code, Consumer law 24/96 and decree
67/2003 stipulate a legal guarantee for construction, refurbishment or alteration works in buildings
dedicated for long-term use lasting for 5 years from handover.
The guarantee applies if the building contains construction or ground defects, which are likely to
cause its partial or total destruction. In the above circumstances the building contractor is liable
towards the principal and subsequent owners. The same responsibility applies to a seller of a
building, which has been subject to construction, modification or alteration works.
The guarantee covers defects in the building, ground, integral parts of the building and the elements
permanently associated with the building. Other materials and equipments are subject to 2 years
guarantee period. The parties are free to extend the duration of liability by contractual agreement.
The building contractor may be exonerated from liability for apparent defects if the client accepts to
receive the building without reserves (art. 1219 of the Civil Code).

The client has the right to require repair of defects. If the defects cannot be removed, he may require
a reconstruction of the property unless the cost of re-building is disproportional compared to
potential benefits (art. 1221 of the Civil Code). If repair or reconstruction of the defective building is
impossible the owner may require reduction of contractor’s payments or avoid the contract and
request restitution of the monies paid to the contractor.

Defects discovered by the client must be notified within a period of one year, following which the
client disposes of further three years to initiate a legal action. After expiry of the above deadlines the
claims against the contractor or property developer cannot be enforced.

Duration of liability or architects lasts for 5 years following completion of works. It is however
considered that the liability of architects is rarely sought due to their limited role.

As mentioned above, in the case of public works, the public contract code sets out a 10 years
guarantee for defects related to structural elements.

3. Sharing of liability between different parties to a project
A professional consultant such as an architect may be held jointly and severally liable with other
participants to the construction process if, due to their negligence, they have contributed to the
same damage.

The main contractor may claim compensation for defects from his subcontractors.
1. Insurance
1. Mandatory Insurance

In the nineties under Regulatory Decree 11/92 on Liability insurance for designers in building permit
procedures of private construction works liability insurance for designers and contractors was made
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mandatory. However implementation of this obligation was not successful and subsequently it has
become voluntary.

As indicated above the Law 31/2009 from 3 July 2009 has imposed a duty to carry professional
indemnity insurance on persons involved in design, supervision of works and in project management
within public and private construction projects. The compulsory insurance is due to cover damages
caused to buyers of design, building or property resulting from negligent acts or omissions within
performance of professional duties by the persons above.

The Act allows a choice of alternative forms of security covering the liability above such as cash
deposits, performance bonds or bank guarantees.

Detailed requirements regarding the compulsory insurance such as minimum sums insured, duration,
scope of cover, claims procedures and exclusions are due to be published by the government
following consultations with professional associations representing the architects, engineers and
other professionals concerned. Such publication is expected at the beginning of 2010.

Construction firms must produce certificate of insurance of accidents at work in order to obtain an
authorisation to perform construction activity.

As stated above a project of extending the duration of builder’s liability for building defects and of
implementing compulsory construction defects insurance is under discussion in the framework of the
National Plan for Growth and Employment.

2. Widespread Insurance
Insurance of construction risks is available on voluntary basis. It seems however that the parties to
construction contracts do not have the habit to carry insurance, unless it is required by the client.

Insurance or financial guarantees are more likely to be used in the framework of public procurement
contracts.

Insurance covering building defects is available for the owners on a voluntary basis but it is not
frequently used and it is considered as expensive. Before insurance cover is granted the insurers
appoint an independent surveyor in charge of verification of plans and of surveying the construction
works. At the completion the surveyor produces a conformity report, on the basis of which the
insurers decide whether they accept to provide the cover. Duration of this insurance is of 5 or 10
years following completion of works.

3. Schemes and good practices
A number of initiatives relative to construction sector undertaken in Portugal in the recent years are

worth noting:

PRONIC - Protocol for the Standardization of Information Technology in Construction
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The ProNIC is a project dedicated to providing a technical reference tools for the construction sector.
It has a transversal character and covers different phases of a construction process such as design,
consultation, and performance of the works and use of materials. The project aims to integrate
perspectives of the various entities involved in all phases of a project.

The scope of the projects includes general building construction, conservation and rehabilitation of
existing buildings and the road infrastructure.

The main objective of this initiative is to create an information platform accessible to the general
public containing, among others, standardised forms of basic documentation necessary in the
construction projects such as budget estimates. The database will also contain information on
methodologies, safety rules and performance indicators. It will also dispose of on-line tools enabling
comparisons of estimates and selection of contractors.

Portuguese Construction Technology Platform

A technical/scientific discussion forum called Technology Platform was created with the objective of
promoting growth, competitiveness and sustainability of the industry. The facility aims in involving
public and private entities from the construction sector such as universities, research centres and
private firms in the process of defining a Strategic Research Agenda focusing on the industry’s needs
in terms of research and technological development. The idea is that the entire sector should be
involved in identifying opportunities and strategies for concerted development of the sector as well
as best directions of research and innovation in the field of construction.

The goal of this common reflection is to define a strategy for growth and sustainable development of
the construction sector via substantial investment in research and innovation, which will be
supported by the 7" Framework Program of the European Union.

IcBench Project
The Faculty of Engineering of Porto (FEUP) with the support of INCI is currently working on

development of the IcBench project. The aim of this initiative is to provide an internet platform for
benchmarking for various businesses within the construction industry. The platform is intended to
enable a self-assessment of the firm’s activity in terms of overall yearly performance or of an
individual operation including the possibility of comparison with aggregated results of competitors
implementing best practices in the field.

This tool is intended to be very useful in assisting construction firms in their management policy with
a view to promoting high management standards, achieving higher levels of performance and of
optimising of resources. The tool should also help in identifying opportunities for improvement and
provide guidance in decision making and in formulation of business strategies.

The Public Contract Code
The Public Contract Code, in force since 30 July 2008, establishes the regime applicable to public

procurement. Within the scope of this initiative an internet portal called Observatdrio das Obras
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Publicas has been created with the aim of centralising information on the formation and execution of
contracts being subject of the Government Code of Procurement. The aims of the initiative are to
achieve greater efficiency of public procurement processes, to reduce bureaucracy and to simplify
procedures, reduce procedural delays and gain a better control over public spending.

Protocol of Accession to the Common Information Network — RTIC
Decree No 118/2009 of 19 May, which entered into force on 17 August 2009 established the network
of Common Information (RTIC) for the registration and processing of consumer complaints and the

exchange of statistical information on consumer complaints. A large number of regulatory bodies
from various market sectors and the General Consumer Directorate (Direc¢do-Geral do Consumidor)
have signed the protocol, including the Office of Construction and Real Estate (Instituto da
Construgdo e do Imobilidrio).

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/155/SYNTHESE.pdf

c) «Lla Qualité de la construction en Europe, 10° Rendez-vous Qualité Construction » Agence Qualité
Construction (2008)

d) « Analysis of Portuguese building regulatory system” Costa Branco De Oliveira Pedro, JA, Meijer, FM &
Visscher, HJ (2008) http://www.rics.org/site/download feed.aspx?filelD=3303&fileExtension=PDF

Legal acts:
a) Decreto Leino 12/2004 http://www.inci.pt/Portugues/Legislacao/Legislacao/DecLei200412.pdf
b) Law 31/2009 http://www.base.gov.pt/legislacao/Legislacao/Lei31 2009.pdf

Websites:
a) Office of Construction and Real Estate www.inci.pt/Portugues/Legislacao/Paginas/Legislacao.aspx
b) National Laboratory of Civil Engineering http://www.Inec.pt/?set language=en
c) Architects & Europe http://www.archieuro.archiworld.it/archieugb/defaultl.html

d) Instituto da Construcdo e do Imobiliario
http://www.inci.pt/English/Pages/default.aspx

e) Ordem dos Arquitectos http://arquitectos.pt/
f) Observatério das Obras Publicas www.base.gov.pt

Questionnaires and other information:
Portuguese Federation of Construction and Public Works Industry (FEPICOP)
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Romania

. Liability

1. Principles of liability
The legal texts relative to construction activity in Romania are: the Civil Code, law no. 10/1995
amended by law no. 587/2002 on quality in construction, law no. 608/2001 on quality of the
products, law no 50/1991 on authorization of constructions, law 350/2001 updated in 2006 on
territorial and urban planning and law no. 137/1995 on environmental protection.

Law no. 10/1995 on quality in construction defines the framework of responsibilities of the
construction parties. It covers all spectrum of activities related to construction and buildings starting
from responsibilities of designers and investors, through responsibilities of building contractors for
execution of works, government’s responsibilities of control as well as responsibilities of owners,
users or administrators for operation and maintenance of completed buildings.

Under the Civil Code the building contractor bears the responsibility for all risks related to the
building works. The scope of building contractor’s liability covers:

- execution of the works within time and under conditions agreed in the contract,
- all damage to the building works until they are delivered to the owner,

- hidden defects,

- quality of the building structure and incorporated materials.

As a general rule, the injured party may claim indemnity for damages as well as compensation of
resulting financial losses. However, the liability of the contractor defined above can be contractually
modified (i.e. limited or extended) and a cap value of contractor’s liability can be negotiated unless
the law provides otherwise. The areas where contractual limitation of the liability of contractor is
legally prohibited are as follows:

- resistance of the building structure during the whole useful life of the building,
- structural hidden defects, which may result in destruction of the building,
- fraud.
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Agreements entirely excluding builder’s liability for the above are void under the Romanian law.

The Civil Code enables the building contractor to exculpate himself from the liability in cases of force
majeure, although in order to benefit from this defense the builder must provide a proof of force
majeure event and he must notify the employer about its occurrence.

The Civil Code also regulates the questions concerning appointments of subcontractors and enables
the subcontractors to claim payments directly from the employer if the main contractor fails to pay
them.

For each construction project the employer is under obligation to appoint an authorised designer’s
firm. During the construction works, the architect is liable for all occurring defects but he is free from
liability for exceeding the forecasted budget or for delays in works’ performance. Following the
handover of works, the architect (similarly to the building contractor and other professionals) is liable
for the building defects during 10 years and for resistance of the structure for the whole duration of
the useful life of the building.

The title of architect is protected in Romania. In order to legally perform their profession the
architects must be licensed and legally authorised. The compliance with this rule is verified by the
local authorities. The act no. 184/2001 regulates the questions of organisation and of exercise of the
architectural profession in Romania.

The register of authorised architects called National Architect’s List is maintained by Ordinul
Arhitectilor din Romania - Architects' Order of Romania.

An important means to ensure quality in construction in Romania consists in compulsory inspection
at the reception of the works. The final inspection is performed jointly by the investor, the designer,
the main contractor and representatives of the local authority in order to verify whether the works
have been performed in compliance with all terms of “technical manual of construction”, which
consists of all documents relative to execution of the construction project.

The art 17 of law 10/1995 imposes an obligation to create the technical manual of construction
under supervision of the investor. The book is transferred to subsequent owners of the building, who
are obliged to keep and to update it. The provisions of technical manual are mandatory for the
owner and user of the construction.

Although the Romanian law does not impose standard construction contracts, it is quite frequent
that for larger construction contracts the publications of FIDIC or, to a limited extent of RICS are used
in an amended form to suit the requirements of Romanian law and construction practice.

It is considered that Romanian construction industry faces the problem of shortage of skilled
construction labor due to reduced quality of professional education in construction and to low
salaries in the sector, which amplifies the trend of migration of qualified personnel towards Western
European countries, where the salary levels are higher.
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2. Starting point duration of liability

Under the act 10/1995 on quality in construction, which replaced the art. 1483 of the Civil Code
designer, manufacturers and providers of construction products, building contractor, consultants and
building works supervisors are liable for hidden building defects discovered during the period of 10
years from handover of works as well as for the resulting damages.

Moreover, the parties indicated above are liable during the whole useful life of the building for
structural and resistance defects of the building resulting from non respect of design and execution
norms.

3. Sharing of liability between different parties to a project
The parties to a construction project, who, due to their fault have contributed to a damage may be
held jointly and severally liable by the court. The joint and several liability cannot be excluded by
contractual dispositions.

Under the Civil Code the main contractor bears full liability for all subcontractors appointed by him,
unless otherwise is agreed with the employer. Some employers may wish to restrict the main
contractor’s right to appoint subcontractors and seek the right to approve the subcontractors before
their appointment.

Il. Insurance

1. Mandatory insurance
There is no mandatory construction insurance in Romania.

2. Widespread insurance
The following types of insurance are used in the framework of construction contracts. Requirements
to carry insurance may be agreed in the construction contract:

- Insurance against risks of damage of construction works by catastrophes and natural perils,

- Civil liability insurance covering damage to third parties caused by construction plant or
equipment,

- Civil liability insurance against damage to third parties due to contractor’s fault or to
accidents arising during performance of construction works,

- Professional indemnity insurance.

Construction contracts also usually impose the use of performance guarantees as a security for due
completion of works. The guarantees are provided in the form of a bank guarantee or of a deposit
consisting of a part of contractor’s payments withheld by the employer.

Rlios

No 22/27.01.2010/v.6



Page | 4

3. Schemes and good practices

Standard terms and conditions for public works tendering

The idea behind this initiative is to adopt standard terms and conditions for public works tendering. It
seems that the project is supported in particular by associations representing building contractors.

Romania Green Building Council

Romania Green Building Council is a non-profit association with the aim to encourage market,
educational and legislative conditions necessary to develop high performance construction, which
would meet the criteria of being both profitable and environmentally responsible.

The Council regroups various organisations and companies from real-estate and construction
industry, wishing to demonstrate their commitment to promote sustainable development in
construction and to "create an exemplary development model for the region by ensuring the built
environment will not imperil future generations but rather be a source of safety, comfort,
innovation, and opportunity".

The activities of the Romania Green Building Council include increasing public awareness of the
benefits provided by green buildings, providing training opportunities for construction sector on the
principles of “green building”, encouraging adoption of legislative measures in favour of sustainable
development in construction, supporting and implementing pilot projects dedicated to demonstrate
the benefits of “green technologies”, in particular low energy buildings.

The Council supports joint effort of the public authorities and the private sector in promoting
sustainable development in construction.

The National Construction Code

A proposal of National Construction Code published by a central public administration body called
State Inspectorate for Constructions was until recently under discussion in Romania. The code was
intended to integrate all existing provisions applicable to construction into a single legal act in order
to remove the existing inconsistencies and to provide a unified legal framework covering territorial
management, urbanism, authorization and execution of construction works, quality of construction
and of building materials and state control over the construction activity.

It is worth to notice that the project proposed among others introduction of an insurance obligation
for all construction participants. The compulsory insurance, although not yet precisely defined, was
intended to refer to three following fields:

- civil liability insurance for damage resulting from professional errors — professional
consultants and building contractors were intended to be subject to this obligation with the
scope of cover adapted to suit each type activity concerned,

- damage to construction works in progress and during the entire life of the completed
building — the duty to arrange this insurance was intended to be imposed on investors and
owners with financial penalties in case of non respect of this obligation,

- employer’s liability insurance to cover damage suffered by employees — this obligation was
supposed to be imposed on building contractors.
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Due to critiques on various grounds the project of the Construction Code has recently been

abandoned.

Sources of information:

Previous studies:

a) “Romanian Construction Sector Overview” by Larive Romania
http://rbd.doingbusiness.ro/articole/2007 03/larive construction mart2007.pdt

b) “Construction and Projects — Romania” by Mona Musat, Musat &Asociatii (2009)
http://www.musat.ro/pdf/PLC%20Construction%20-%20Q8&A%20Romania.pdf

Laws:

a) The Civil Code 1 December 1865 http://www.e-juridic.ro/index.php?pag=a&aid=1262

b) Lege nr. 10 din 18 ianuarie 1995 Privind Calitatea in Constructii
http://www.cdep.ro/pls/legis/legis pck.htp act text?idt=5711

Websites:

a) « Lesclauses divergentes du projet des conditions spéciales roumaines du Livre Rouge FIDIC »
Dr. Gotz-Sebastian Hok and Stéfan Sirbu
http://www.dr-hoek.de/FR/beitrag.asp?t=FIDIC-Clauses-Speciales-Rumanie

b) The Engineering Profession in Europe (2004)
http://www.ordemengenheiros.pt/Portals/0/ColCivil-ECCE Chapterl1.pdf

c) Lexadin - Legislation Romania
http://www.lexadin.nl/wlg/legis/nofr/eur/Ixwerom.htm

d) COAC Net
http://www.coac.net/cgi-
bin/java.cgi/INFitxes.class?taula=FITXES&accio=PSELECT&campl=2&camp2=168&ncamps=55&compta
r=0

e) Uniunea Arhitectilor din Romania
http://uar.ong.ro/

f)  Ordinul Arhitectilor din Romania

http://www.oar.org.ro

Questionnaires and other information:

a)

b)

S.C. ALLIANZ TIRIAC ASIGURARI S.A., 80-84 CADEREA Bastiliei, Bucharest, 010617, Romania
Musat&Asociatii, 43 Aviatorilor Blvd., 1st District, Code 011853, Bucharest, Romania
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Slovakia

I.  Liability

1. Principles of liability

The liability of construction market actors may arise in case of:
- failure to meet contractual duties or
- failure to meet duties stated by law.

Under law, in particular, the Act No. 40/1964 Coll. as amended (“Civil Code”) and the Act No.
513/1991 Coll. as amended (“Commercial Code”), which apply in the construction sector as well, the
construction market actors may be liable for:

a) damage, caused by breach of a legal obligation (e.g. to deliver/handover a construction in time, to
construct a building in compliance with technical regulations, etc.) or by breach of a contractual
obligation; and

b) defects of goods (for the purpose of this questionnaire the goods mean construction
components)/work (for the purpose of this questionnaire the work means construction). The defects
liability covers (i) defects existing upon a handover of goods/work and (ii) defects occurring in the
course of a warranty period.

The Civil Code applies, if at least one party in the liability relationship is not a businessman, whereas
the Commercial Code applies, if both parties of the liability relationship are businessmen and act
within the scope of their business activity.

2. Starting point duration of liability
Liability for damage under both Codes may arise when:

— damage occurs as a result of failure to meet a general prevention duty, i.e. each person must
act in a manner, so that no damage occurs,

— damage occurs as a result of breach of a legal/contractual obligation.

Liability for defects of goods/work under the Civil Code may arise when:
— defects occur upon a handover of goods/work,
— defects occur in the course of a warranty period.

Liability for defects of goods/work under the Commercial Code may arise when:
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— defects of goods occur at the time when the risk of damage to the goods passes to the
acquiring party, even if such defects become apparent only afterwards,

— defects in work occur at the time the work is being handed over; however; if the risk of
damage to the constructed work passes from a contractor to an employer/sponsor later, the
time of this passage to the employer/sponsor is decisive. The contractor is liable for defects
of work which arise after the time specified above, if such defects are caused by breach of its
obligations.

Liability for damage under the Civil Code:

— Indemnification entitlement lapses within 2 years as of the date when the claiming party
learned of damage and identity of liable person (subjective period). The objective period is 3
years (or 10 years in case of wilful conduct) as of the date when a breach of an obligation
occurred.

Liability for damage under the Commercial Code:
— The subjective lapse period for damage indemnification is 4 years. The objective period is 10
years as of the date a breach of an obligation occurred.

Liability for defects of goods/work under the Civil Code:

— Generally, the warranty period is 24 months, if not set out by virtue of law/contractually
agreed otherwise. In respect of buildings, the warranty period is 3 years, if not set out by
virtue of law/contractually agreed otherwise. Claims from warranty cease to exist after lapse
of a warranty period.

— If the claims arising from liability for defects of goods/works are not settled by the
seller/contractor, such claims may be additionally filed with a court within 3 years as of the
defect of goods has been notified to the seller/contractor.

Liability for defects of goods/work under the Commercial Code:

— Claims arising from liability for defects can be filed with a court only if such defects had been
notified to the seller/contractor without undue delay after the claiming party learned of
defects, but no later than 2 years from handover of goods (if defects could not be identified
at the time of handover) or 5 years from handover of building (if defects could not be
identified at the time of handover),

— 2 and 5 years periods do not apply if warranty periods are agreed. Claims from warranty
cease to exist after lapse of a warranty period.

3. Sharing of liability between different parties to a project
Where more than one market actor is deemed liable for damage, all participating market actors shall
be liable jointly and severally and damages can be claimed towards any of the liable market actors.
Contractually, it may be agreed that different market actors shall be liable proportionally.
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Insurance

1. Mandatory insurance
In the construction sector, architects and authorized engineers are obliged to maintain professional
liability insurance. This obligation arises from the Act No. 138/1992 Coll. on Authorised Architects
and Authorised Engineers as amended.

2. Widespread insurance
Although it is not an obligation, it has become a common practice for construction professionals to
carry professional indemnity insurance and third party liability insurance.

Furthermore, it is usual that the property developers protect themselves against failure of their
building contractors by use of (i) securities provided under the Slovak law, e.g. bank guarantee,
promissory note/bill of exchange, retention right or (ii) foreign law instruments, e.g. performance

bonds.

An agreement of the parties may stipulate an obligation of insurance.

Sources of information

Beiten Burkhardt P. Daszkowski Sp.K., ul. Ks. Skorupki 5, Warszawa, 00-547 Poland
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Slovenia

. Liability

1. Principles of liability
The main legal acts defining liability framework for construction operators in Slovenia are: Civil Code
(Obligacijski zakonik), Construction Act (Zakon o graditvi objektov) and Environmental Act (Zakon o
varstvu okolja).

The Construction Act defines essential requirements relative to design, construction and
maintenance of buildings and identifies the following parties to the construction process: investor,
designer, contractor, building control supervisor and project auditor and describes their respective
duties.

According to the Act:

- Designer, who can be a natural or legal person, is responsible for preparation of plans in
compliance with territorial development rules, building regulations and decisions of
competent bodies,

- Contractor acting as a natural or legal person is responsible for compliance of the works
performed with design, planning permission, building regulations and for respect of health
and safety rules on the building site. The main contractor is due to appoint a qualified work’s
manager who is in charge of coordinating the works and of maintaining adequate records of
the works performed,

- Building control supervisor is a natural person due to ensure that the works comply with the
building permit and that the quality of works meets the requirements of the building
regulations,

- Project auditor is a natural person who verifies that the plans are drafted in compliance with
statutory duties and building regulations.

The Act forbids performance of two or more missions above by the same person and imposes
financial penalties for non respect of this rule. Furthermore, there are also restrictions relative to
performance of the missions above by persons having mutual business or personal relationships.
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Under the art. 32 of the Act all the parties above are liable towards third parties for damages directly
caused by their work and by non respect of their contractual obligations.

Rules governing liabilities under construction contract are set out in the section Xl of the Civil Code.

2. Starting point and duration of liability
Duration of liability for building defects is stipulated by the art. 662 of the Civil Code.
According to this article the building contractor is liable for any defects relative to the solidity of the
building up to 10 years starting from delivery and acceptance of works. The builder’s liability includes
also defects of the ground (except if suitability of the ground has been confirmed by an expert
organisation before the works started and no circumstances have arisen during construction works,
which would put into question correctness of the expertise).

The liability above applies also to the designer if the defects result from errors in design.

The parties above are liable for defects towards the principal and subsequent owners of the building.
The principal or subsequent purchaser of the building is required to notify the designer or the
contractor within six months from the date when the defect was discovered, otherwise they lose
their rights to act upon it.

3. Sharing of liability between different parties to a project
Under the Civil Code contractor and designer are jointly and severally liable for errors. Joint and
several liability may be excluded in a contractual way.

Several parties operating in the framework of a turn-key project are jointly and severally liable
towards the principal.

. Insurance

1. Mandatory Insurance
Construction Act imposes an obligation to carry liability insurance on all main participants to
construction projects: designers, building contractors, project auditors and supervisors. The
insurance must be arranged before any works can start. The Act imposes a minimum sum insured of
Eur 42 000 per occurrence.

The scope of compulsory insurance of the parties above covers “liability for damage which might
arise to investors and third parties in connection with the performance of their activities”, although
the wording is not precisely defined by the law.

The market practice has developed a minimum cover, which does not include liability for building
defects. Typical minimum cover available on the market is as follows:
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- general public liability insurance covering property damage and bodily injuries to third
persons (pure financial losses, guarantee and contractual liability are excluded from the
scope of this cover),

- employer’s liability insurance, and

- liability for damage to the works under construction as well as to property in care, in custody
and under control of the insured.

2. Widespread Insurance
In addition to the compulsory insurance, it seems that Construction All Risk insurance is widely taken
out in this market.

3. Schemes and good practices

The Energy Advisory Network for households

Slovenian Ministry of Economy launched a national programme called the Energy Advisory Network
for households with the aim to promote energy awareness in general public and an effective use of
energy in households. Through 35 energy advisory offices, the network provides free of charge
advice to customers interested in energy savings methods.

Slovenian Construction Technology Platform

The Slovenian Construction Technology Platform, existing since 2005 is a part of the European
Construction Technology Platform network. It aims in bringing together all stakeholders of
construction industry, in enhancing technological development and competitiveness of Slovenian
construction and in promoting sustainable development in construction. The organisation is also

involved in SME’s problematic and in cross-border activities of Slovenian construction firms.

Sources of information:

Previous studies:

a) “Towards an Energy Efficient European Building Stock” An RICS Status Report on the Implementation
of Directive 2002/91 on the Energy Performance of Buildings (EPBD) in the EU Member States
http://www.rics.org/NR/rdonlyres/78EAD2F3-7822-44C2-8933-467FD3648DDA/0/EPBD2online_web.pdf

Legal acts:

a) Construction Act http://www.uradni-list.si/1/objava.jsp?urlid=2002110&stevilka=5387
b) Civil Code http://www.uradni-list.si/1/objava.jsp?urlid=200183&stevilka=4287
¢) Environmental Act

http://www.mop.gov.si/fileadmin/mop.gov.si/pageuploads/zakonodaja/okolje/en/zvo s.pdf

Websites:
d) The Energy Advisory Network for households
http://gcs.gi-zrmk.si/Svetovanje/Clanki/ENSVET/ENSVET-ANG-2005.pdf
e) Slovenian Construction Technology Platform www.sgtp.si
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Questionnaires:
a) Maribor Insurance Company Ltd, Cankarjeva 3, Maribor 2000, Slovenia
b) Triglav Insurance Company, Miklosi¢eva 19, Ljubljana 1000, Slovenia
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

Spain

. Liability

1. Principles of liability
Main legal acts relative to construction in Spain are: law 38/1999 of 5 November 1999 “Ley de
Ordenacién de la Edificacion” (LOE), the CTE - Technical Code for Construction (RD 314/2006)
“Cddigo Técnico de la Edification” introduced in 2006 and the Civil Code.

Until introduction of the LOE act in 2000 liability of construction parties in Spain was governed by
provisions of the Civil Code. The art.1951 of the Civil Code defined decennial liability of building
contractors and of architects for “ruin” of building works. Jurisprudence has further specify the
extent of this liability by applying the concept of “works” to all types of constructions, by considering
that the concept of “ruin” referred to problems affecting structural stability and by extending liability
on all participants to construction projects including property developers.

The LOE act has introduced a specific liability regime applicable to the participants of construction
projects as well as requirements regarding compulsory construction insurance inspired by the French
system. The main purpose of the LOE was to protect the “construction consumers” against lengthy
settlement of claims and consequences of insolvency of construction parties following bankruptcies
of important property developers.

The Act applies to all new construction works as well as to alterations and refurbishments of
permanent structures.

The LOE has defined the roles, responsibilities and conditions of practice of different parties to
construction process: property developer, designer, building contractor, project manager,
construction site manager, building controllers, building materials providers.

The LOE act has also contributed to regulating the process of construction and the minimum
requirements in terms of safety, habitability and solidity.

Moreover, the act has introduced formal requirements relative to project coordination and
documentation which must be submitted to the users of the building for the purpose to ensure
correct use and maintenance of the building. Under the act the client has become due to appoint a
qualified project manager and a qualified construction site manager for each construction project
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with the purpose to ensure coordination between different firms involved in the building works as
well as ongoing quality control of the works performed and of materials used during the course of
the project.

Public Administration Regulations, in particular Law 30/2007 of 30" October concerning public
contracts regulates procedures and liabilities arising from works commissioned by public bodies. This
law establishes constructor’s liability for construction defects up to 15 years (art. 219) and liability of
consultants during 10 years following handover (art. 288).

The Technical Code for Construction (RD 314/2006) is another major act introduced in 2006, which
defines basic technical requirements of quality, security, energy efficiency and “habitability” of
buildings. The code was drafted by Technical Construction Quality Committee (CTCE) composed of
representatives of national government administration and local administration.

The legal acts above are completed by instructions or regulations relative to specific aspects of
construction such as lifts, electrical or gas installations, structures and etc.
Moreover the LOE act is completed by a large number of additional dispositions.

Planning, building norms, building control and construction permits are the competence of regional
authorities. Administrative control procedures and requirements may vary from one region to
another.

Until recently there were no specific criteria for the access to profession of building contractors in
the private sector. New law relative to subcontracting in the construction industry (Law 32/2006) has
introduced a number of provisions aiming in ensuring proper health and safety conditions and
suitable control of work in the building sites. The changes implemented by this law include
compulsory registration of subcontractors in the Register of Accredited Companies, limitation to
three of the number of links in the subcontracting chain and joint liability of the contractor and sub-
contractor with respect to labor law social security if the two first requirements are not respected.
The joint liability provision is dedicated to ensure that a proper organisation is observed in the
building site and that the workers have a suitable level of training.

As far as professional consultants are concerned - designer of the project has to hold a title of
architect or of engineer. Supervision and works coordination is performed exclusively by architects.
Design and works coordination cannot be performed by the same person therefore in practice the
client needs to appoint two professionals — first one in quality of a designer and second one acting as
a project manager in charge of coordination of works execution. The laws governing the architect’s
profession are: law no 2/1974, law 2515/1977 and the LOE. The architect’s title is protected and the
profession is regulated. The architects need to be registered in one of professional chambers. There
are two separate organisations regrouping architects acting as designers and those acting as project
managers.
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2. Starting point and duration of liability
The LOE act has introduced three legal guarantees relative to construction defects, under which the
actors of construction process are presumed legally liable during the following periods:

- one year — for all material disorders resulting from defective execution of works (applicable
to building contractors only),

- three years — for material damages affecting suitability of the building for human habitation
“ruina funcional” (applicable to all participants to construction process),

- ten years - for material damages affecting structure or viability of the work “ruina material”
(applicable to all participants to construction process)

The above guarantee periods run starting from the date of the handover of the building work.

Legal actions for material damages resulting from disorders indicated above must be initiated within
the deadline of 2 years from the date when the damage occurs.

Furthermore the law 30/2007 establishes the following limitations periods, which apply to public
sector contracts:
- 15 years from handover- liability of building contractor for ruin of the construction works
resulting from breach of contract,
- 10 years from handover — liability of professional consultant for damages caused to the
contracting authority or to third parties arising from defective design. This liability is limited
to 50% of the damage and up to 5 times the price agreed for the project.

3. Sharing of liability between different parties to a project
Under the law 38/1999 (LOE), the roles of each party to the construction project are clearly defined
and the liability of each party for building defects is personal and individual.

However, if the cause of damage cannot be identified or if it is proven that several parties have
contributed to the damage but their individual contribution cannot be established, they can be
jointly and severally liable.

The property developer is jointly liable with all other parties to the project towards subsequent
buyers of the building. In practice, in case of damage the claim is usually addressed to the developer.

. Insurance

1. Mandatory insurance
Together with the new provisions relative to liability for construction defects the LOE has also
defined security instruments i.e. insurance or financial guarantees which could be used to cover this
liability.
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For construction of dwellings the LOE has imposed a legal obligation on property developers to take
out a security for the benefit of subsequent buyers. This security was intended to cover the ten years
liability defined above (ruina material) and could be arranged in a form of insurance or of financial
guarantee covering 100% of works value.

Prior to offering the cover the insurers require technical control of the structures by technical
controllers appointed by the insurance company.

Initially the compulsory security requirements were intended to apply to the whole construction
sector, however currently they are compulsory for dwelling buildings only. Since 2003 the above
requirement does not apply to refurbishment works and to individual houses build for own use, but
it is possible that it may be extended on other types of constructions in the future.

Enforcement of the insurance obligation is achieved by the fact that no official document relative to
the property can be established without certificate of insurance. As a consequence, a building
without compulsory insurance cannot be sold by the initial owner.

Architects are subject to compulsory professional indemnity insurance in some regions only but in
practice all architects carry professional indemnity insurance. It is however considered that limits of
covers available for architects are relatively low.

The insurers have no obligation to provide compulsory insurances to construction parties. In case of a
refusal to deliver the cover by the insurers the party has to assume the risk itself.

2. Widespread insurance
As indicated above the new liability reform introduced by the LOE has defined three liability periods
applicable to construction professionals lasting for 1, 3 and of 10 years. The LOE also defines the
ways, in which these liabilities can be covered and the parties, who should take out the relevant
security.

According to LOE the liability of construction parties can be covered by the following securities
arranged for the benefit of subsequent owners of the building:

- 1-year liability — insurance or financial guarantee should be taken out by the building
contractor. Alternatively a guarantee deposit may be retained by the principal amounting of
minimum 5% of the building works value,

- 3-years liability — insurance or financial guarantee covering minimum 30% of the total works
value should be arranged by the property developer,

- 10- years liability of decennial liability — insurance or financial guarantee corresponding to
100% of construction works value should be taken out by the property developer.

As previously stated, the use of security instruments above is currently not compulsory, except for
10-years liability security for new dwellings.
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Although the law allows the choice between insurance or financial guarantees insurance seems to be
the preferred means of security to cover the liabilities above and that the use of financial guarantees
is marginal. Three-annual and decennial liability insurances are often delivered in a form of a single
policy. The insurance is frequently subscribed via professional organisations where the parties
belong.

3. Schemes and good practices

La Asociacién Espafiola para la Calidad (AEC)

Construction department of the Spanish Quality Association produces guideline documents, which
may be helpful to different actors in construction process in increasing construction excellence.
Moreover, some professional bodies animate discussion groups within the sector, dedicated to
deliberate on the questions of quality in construction. However the influence of these groups is
limited.

The Technical Code for Construction

The CTE standards, mandatory from October 2006 have established a series of energy efficiency
requirements relative to residential and public buildings with the aim to reduce energy consumption
in each building by 30-40% and CO, production associated with energy consumption by 40-55%. The
requirements included compulsory implementation of solar thermal energy in new or refurbished
buildings and installation of photovoltaic panels in shopping centres, industrial buildings, hospitals,
governmental buildings and hotels of an area exceeding 3,000 m2.

Institute for Diversification and Saving of Energy (IDAE)

The Instituto para la Diversificaciéon y Ahorro de la Energia is a state-owned entity that reports to the
Ministry of Industry, Tourism and Trade through the State Secretary for Energy.

Institute’s activity is focused in two major goals: achieving the targets set by the 2007-2012 the
Spanish Energy Saving and Efficiency Strategy Action Plan and the goals of the Renewable Energy
Plan for 2005-2010.

The Institute coordinates and manages measures and funds available for the above plans in
cooperation with the autonomous regions. The IDAE also runs activities to increase public
knowledge and awareness about renewable energy, provides technical advice, and runs and finances
example technology innovation projects with potential for replication. The Institute is also involved in
various European and international cooperation programs.

The institute’s actions include maintaining online databases of renewable energy firms as well as
energy efficient products, installations and appliances.

Claims monitoring

There is no mechanism or organisation in Spain at present in charge of collecting and analysing data
regarding construction defects. Some publications of individual authors may be available, but in
general, information about construction claims is dispersed and not necessarily reliable face to the
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absence of systematic approach of data collection. Currently the only relatively reliable source of

information about claims defects in Spain are insurance companies. However private initiatives are in

progress in the aim of establishing a means of collecting main data regarding the most common

failures in construction.

It is estimated that most of construction defects tend to result from faulty execution.

Sources of information:

Previous studies:

a)

b)

d)
e)

f)

Laws:

b)

c)

« Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

« Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/147/Espagne 20051.pdf
« Qualité de la construction en Europe, 10 rendez-vous Qualité Construction », Agence Qualité
Construction, 2008

« Présentation de la législation espagnole en matiere de garantie décennale» Catherine Chauvin

“Liability in subcontracting processes in the European construction sector: Spain” European
Foundation for the Improvement of Living and Working Conditions, 2008
http://www.eurofound.europa.eu/pubdocs/2008/878/en/1/ef08878en.pdf

« Expérience Européenne en Assurance et Réassurance de Responsabilité Décennale » Jean Paul Pirog,
Jean Tuccella, SCOR, April 2009
http://www.cna.dz/dmdocuments/conference/externe/2009/080609/Exp%C3%A9rience%20Europ%C
3%A9enne%20en%20Assurance%20et%20R%C3%A9assurance%20de%20Respons.pdf

Law 38/1999 of 5 November 1999 (Ley de Ordenacion de la Edificacion -LOE)
http://noticias.juridicas.com/base datos/Admin/I138-1999.html

Law 30/2007 — Public Administration Regulations
http://noticias.juridicas.com/base datos/Admin/I130-2007.html

The Technical Code for Construction RD 314/2006 (Cddigo Técnico de la Edification)
http://www.codigotecnico.org/index.php?id=33

Websites:

a)

b)

La Asociacion Espafiola para la Calidad (AEC)
http://www.aec.es/comites/comites.asp?id=46&Catld=71&pagina=0

“Spain’s new Building Energy Standards place the Country among the Leaders in Solar Energy in
Europe” ETAP Newsletter October 2006
http://ec.europa.eu/environment/etap/published files/28072008 newsletter etap 5.pdf

Instituto para la Diversificacion y Ahorro de la Energia (IDAE)
http://www.idae.es/index.php/mod.pags/mem.detalle/idpag.11/relcategoria.101/relmenu.30

-
]
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Questionnaires and other information:
a) Confederacidn National de la Construccion, Calle Diego de Leon N.2 50 - 22 planta, 28006 Madrid,

Spain
b) TYPSA Spain, Gomera 9, 28703 S.S. de los Reye, Madrid, Spain
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Liability and insurance schemes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

-

Sweden

I.  Liability

1. The principles of liability

The main legal acts in Sweden, which apply to construction are: The Planning and Building Act (Law
1987:10) containing provisions related to planning of land, water and buildings as well as principles
and general interests that must be observed within planning activities, The Act on Technical
Requirements for Construction Works (Law 1994:847) relative to technical requirements for
construction works and products as well as The Environmental Code (Law 1998:808) dedicated to
promote sustainable development and measures necessary to assure sound and healthy
environment.

The Planning and Building Act (Law 1987:10) requires, among others, that for each building site a
certified quality site manager should be appointed by the building contractor before the works start.
The quality manager defines with the municipal authorities a quality control plan for the project and
subsequently helps the principal to control that the contractor complies with the construction
requirements and the defined plan. At the end of the works the quality manager issues a certificate
that the works have been performed in accordance with the established plan.

The liability of different parties involved in a construction project is principally defined in a
contractual way, via standard forms of contracts being an integral part of the established
professional practice. It is worth to notice that general forms of contracts are also widely used in
other Nordic countries: Finland (YSE 1998), Norway (NS 8405) and Denmark (AB 92).

The Swedish standard forms of contracts are drafted by the Construction Contracts Committee BKK
Byggandets Kontraktskommitté. BKK is a non-profit association composed of authorities,
associations and organisations representing different categories of construction parties such as
building owners, consultants and contractors.

BKK also chairs a Legal Matter Board, dedicated to produce at the request of interested parties, legal
opinions on the matters related to application of the standard contracts, mainly in the purpose to
ensure prompt and cost-effective resolution of disputes.
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Some of the BKK statements of opinion are published (without disclosing names of the parties
interested) as guidelines on application of law related to construction. BKK may also act in some
cases as a mediator or as a “dispute settlement board”.

At present, a large majority of contracts in Sweden are based on “General Conditions of Contract for
Building, Civil Engineering and Installation Work” contract (called ABO4) introduced in 2004 or
“General Conditions of Contract for Building, Civil Engineering and Installation Work performed on a
package deal basis” contract (called ABT06) from 2006.

For agreements between client and a consultant a standard contract called ABK 96 “General Rules
for Consulting Works in Architectural and Engineering Activities” from 1996 was usually applied until
very recently. A new standard contract ABK 09 was implemented on 18" of December 2009.

Furthermore, a standard contract ABI 09, designed exclusively for technical consultants was also
implemented, which regulates a liability period of 2 years for the consultants.

ABO4 contract “General Conditions of Contract for Building, Civil Engineering and Installation Work”
governs relationship between the principal and the building contractor.

Under AB04 contract the investor is responsible for design, plans and specifications of the project.
The contractor is in charge of providing workforce and building materials in accordance to project
specifications.

ABTO6 is a form of contract employed in turn-key projects, where the main contractor is liable for
design and plans. The scope of contractor’s liability defined by this contract is larger than that in
ABO4. There are also specific contract models available for the use of sub-contractors.

According to standard contracts the building contractor’s liability is strict during the execution of the
project. After the completion of works, during a “guarantee period” (duration may vary depending
on the type of contract used) the liability of the building contractor for defects and for the resulting
damages caused to the owner is presumed. When the “guarantee period” expires the building
contractor is liable for important defects up to 10 years from completion of works, providing that he
was negligent. However, at this stage a proof of contractor’s fault must be produced by the claimant.

In case of turn-key projects usually governed by the standard contract ABT06, the main contractor is
subject to a larger liability, taking into account that according to this contract he is liable for design
and development of plans (i.e. his liability includes professional consultancy services).

The title of architect is not protected and no diplome is needed to exercise the architect’s
profession. However the position of the architect’s syndicate (Sveriges Arkitekter) is very powerful in

Sweden. The liability of architects and engineers is mainly defined contractually, with the use of ABK
96 standard contract and it is based on fault.
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In the case of private houses and residential buildings liability of construction parties is governed by
Law on Consumer Protection (Law 1985:716) Konsumenttjdnstlagen, which guarantees protection of
individuals who contract performance of building works.

Under this law individual construction consumers benefit from legal guarantee of building defects up
to 10 years from completion of the project.

2. Starting point and duration of liability
The starting point and duration of liability is generally fixed by standard contracts.

For example the AB04 contract provides for a “defects warranty” of 5 years for work after
completion of the project. During this period, the builder is strictly liable for defects (i.e.
nonconformity to the contract) and damages caused to the principal as a result of these defects.
Furthermore, the building contractor is liable for important defects up to 10 years following
completion of the work if he was negligent.

In ABO4 contract limitations periods run from the final inspection of the accomplished work, i.e. the
moment when an independent inspector verifies that the work was performed in compliance with
the contract.

For private houses and residential buildings the Law on Consumer Protection (Law 1985:716)
imposes a legal guarantee of building defects lasting for 10 years from completion.

3. Sharing of liability between different parties to a project
Standard contracts determine the share of liability between different parties to a project.
The main contractor is liable towards principal for the defects caused by the sub-contractors. The
sub-contractors are liable towards the main contractor.
In the case of a construction failure the building contractor is the first party to whom liability would
be imputed and he would need to prove that other participants such as architect are responsible for
the damage.

Parties not linked by a contract who contributed to the same damage may be held jointly liable by
the court. Such an eventuality may be however excluded by a contractual provision.
Il. Insurance
1. Mandatory Insurance
According to the Law on Construction Defects Insurance (Law 1993:320) Lag om byggfelsforsakring
all premises intended for permanent habitation must carry a Building Defects Insurance. The

compulsory insurance covers material damage caused by faulty materials, desigh or works
execution, discovered and reported within ten years from the date when the certificate of
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completion was issued. The building defects insurance covers costs of repair of defects. The cover
applies regardless liability of the constructor.

It is available for houses or residential buildings and it may be subscribed either by the client or by
the contractor. The compulsory insurance benefits new buyers in case of change in ownership of the
premises.

Main providers of building defects insurance are AB Bostadsgaranti and its subsidiary Forsakrings AB
GAR-BO AB, and its subsidiary GAR-BO Forsakring AB, Nordisk Garanti and Gerling.

2. Widespread insurance
In addition to the building defects insurance described above, the market offers the following
securities on voluntary basis:

- Completion Warranty Insurance during the contract period — this insurance covers extra
expenditures occasioned by the building contractor, who fails to fulfil his contractual
obligations and cost of repair of defects reported in the certificate of completion if the
builder fails to repair them,

- Completion Warranty Insurance during the Defects Liability period — covering cost of
remedying defects and of repair of resulting damage discovered during “defects liability
period” as defined in the construction contract.

The above cover is mainly available for new works, refurbishment and conversions in residential
buildings but it may also be subscribed for some other types of building works. In case if the builder
fails to comply with their duty, the security provider takes over the builder’s responsibility to ensure
completion of the building.

Furthermore, the following securities may be taken out by the building contractor in the framework
of so-called “tenant-owner societies” projects:

- Deposit guarantees — this is a security for the benefit of the tenant-owner society and its
members covering deposits and occupancy fees paid to the tenant-owner society,

- Advance Payments guarantees — these securities are dedicated for the benefit of future
tenant-owners, who make advance payments under so-called preliminary agreement
with the tenant-owner society for the enjoyment of an apartment in the society.

In addition to the warranties above, there are other insurance solutions available.
Professional indemnity insurance and third party liability insurance are systematically taken out.

Requirements relative to construction insurance may be included in the standard contracts. For
example the ABO4 contract imposes an obligation on the building contractor to take out at least two
types of insurance:
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- Insurance “all risks” Allriskforsakring, which covers the risks of material damages during
performance of the project and two years after completion.

- Third party liability insurance Ansvarsforsakringen, which covers liability of building
contractor for damages occurring during performance of the project and during the
guarantee period.

3. Schemes and good practices

Boverket Institute

The National Board of Housing, Building and Planning - Boverket collects statistics and develops
methods of measuring of construction defects. Boverket is the central government authority for
town and country planning, management of land and water resources, building and housing.
Boverket monitors the functioning of the legislative system under the Planning and Building Act and
the related legislation and proposes regulatory changes if necessary. To ensure effective
implementation Boverket also provides information to parties involved in spatial planning, housing,
construction and building inspection activities.

Sources of information:

Previous studies:

a) « Rapport particulier sur les régimes d’assurance construction dans une vingtaine de pays étrangers »,
Inspection Générale des Finances Conseil Général des Ponts et Chaussée, October 2006,
https://www.igf.minefi.gouv.fr/IGF/sections/rapports/assurance construction/downloadedFile/file/0
1 - Rapport.pdf

b) «Etude européenne sur la responsabilité des architectes », Centre d’Etudes d’Assurances (CEA),
October 2004, http://www.groupe-cea.com/upload/doc_doc/Document fr/153/SUEDE 20051.pdf

c) «Lla qualité de construction en Europe, 10 rendez-vous qualité construction », Agence Qualité
Construction (2008)

d) « Expérience Européenne en Assurance et Réassurance de Responsabilité Décennale » Jean Paul
Pirog, Jean Tuccella, SCOR, April 2009
http://www.cna.dz/dmdocuments/conference/externe/2009/080609/Exp%C3%A9rience%20Europ%
C3%A9enne%20en%20Assurance%20et%20R%C3%A9assurance%20de%20Respons.pdf

Legal acts :

a) Law 1993:320 on Construction Defects Insurance (Lag om byggfelsforsakring)
http://www.notisum.se/Rnp/sls/lag/19930320.htm

Websites:

a) Bostadsgaranti www.bostadsgaranti.se, www.bostadsgaranti.se/pdf/bgareng.pdf

b) Byggandets Kontraktskommitté www.foreningenbkk.org

c) Boverket www.boverket.se/Om-Boverket/About-Boverket
d) The Environmental Code www.regeringen.se/content/1/c6/02/28/47/385ef12a.pdf
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e) GAR-BO AB http://www.gar-bo.se/omoss.html

f) ,The Swedish Construction Sector” Anders Wimert
http://www.liaa.gov.lv/uploaded files/00JAUNIEOO/Semin/EVN/Skandinavija/The%20Swedish%20Co
nstruction%20Market%20090320%20ANW.pdf

Questionnaires and other information:

a) The Ministry of the Environment
b) Swedish Insurance Association
¢) Svensk Teknik och Design (STD)
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Liability and insurance regimes in the construction sector; national schemes and guidelines to
stimulate innovation and sustainability

S L
.

United Kingdom
I. Liability
1. English Legal System

Unlike the countries of continental Europe (but like Ireland), the United Kingdom has no Civil Code:
unlike all other EU member-states, the UK has no single text of special legal status forming its
Constitution. The main principles of the law of obligations in England & Wales are derived from case
law: rules and principles found in the reported decisions of the higher courts (in particular the
highest court, the House of Lords — replaced in 2009 by the new Supreme Court).*

An advantage of this ‘common law’ system is that legal rules evolve through consideration of their
application to real-life factual situations, coupled with prevailing policy considerations.> The
proliferation of case law might be expected to create problems of accessibility, particularly for people
from other jurisdictions; in practice, there is widespread international familiarity with English
common law principles.® There is also a significant degree of similarity with the law of obligations in
Civil Codes, due to the influence of French writings during the formative years of the English law of
contract.

These formative years occurred during the Industrial Revolution, a period of great innovation but
with little regard for sustainability — features reflected in the law of obligations of that era.
Innovation was also supported by a tradition of sharing experience and participating in research and
development, without expectation of specific reward, through professional institutions, academic
establishments, research bodies and standards institutes. The stimulation of innovation involves
encouragement to innovate (and to accept innovation) on individual projects, but also stimulation of
continued development and evolution of innovatory ideas, which may involve materials, products,
devices, equipment, systems, applications or techniques. One-off innovation which is not followed
up is of little interest. The ethos of sharing ideas was particularly significant for innovation in the UK
construction sector. Unlike, say, the pharmaceutical or process industry sectors, which have
powerful R&D departments within massively capitalised corporations, the construction sector is
fragmented and poorly capitalised, so many innovatory ideas in construction come from small

! Scots law has its own uncodified law of obligations, strongly influenced by continental ‘civil law’ ideas through its
‘institutional writers’ (doctrine) and illustrated by case law; it is not considered in this report, nor is the impact of limited
‘devolution’ of legislative and regulatory power from the UK Parliament in Westminster to Scotland, Wales and Northern
Ireland under recent legislation. ‘English law’ in this report refers to the law of England & Wales.
2 Compared to Civil Code systems, which formulate the legal rule first, based on policy, then test the rule against
hypothetical factual situations.
® There are examples, such as the Arbitration Act 1996, where statutes have been enacted to make English law more
accessible to the international community.
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players who are ill-placed to ensure that their ideas are developed and carried forward
independently.

English law also involves legislation. Parliament’s position and its theoretically unlimited legislative
powers mean that primary legislation (statutes), like secondary legislation adopted by Ministers or
other pubic bodies under powers delegated by Parliament, has a status higher than case law.
Legislation can therefore intervene to modify any aspect of the law, including the law of obligations.*
In this area of law, the role of statutes (Acts of Parliament) has historically been only at the margin:
to complement, clarify and organise existing case law, or to modify aspects of its principles or effect.
However, as will be seen below, some statutory changes (or refusals to change) have been
particularly significant in the field of liability, and certain changes, e.g. imposition of an obligation to
insure against latent defects, could only be achieved by statute. Changes in legislation, unless they
emanate from the EU, often involve the Law Commission, a statutory body which has the function of
reviewing the law and making recommendations to Parliament, or follow specific reports or inquiries
commissioned by the Government.

History suggests that innovation is stimulated or encouraged by a legal regime which allows those
who innovate to control the duration and extent of their exposure to liability or protects them from
crushing liability. This is a matter of the nature of the obligation and what constitutes an actionable
breach of the obligation, and the duration and extent of liability for such breach. On the other hand,
as technology has advanced, consumers and clients have become less inclined to be tolerant or
restrained in their expectations. There have been significant shifts in the English law of obligations
since about 1970, in both statute and case law, which may be regarded as making the law less
supportive of innovation. The ethos of sharing experience in England has also been lost, partly
because of financial pressures which have led people to seek more immediate reward, partly
because internationalisation has interfered with the established community for sharing ideas.
Consumers and clients now also expect design risk to be covered by insurance, but the present basis
of funding such insurance is unsatisfactory and insecure, thereby creating uncertainty for potential
innovators and users of innovation.

The law of obligations subdivides, in English law, into three branches: the law of contract, the law of
torts and the law of restitution. All three are relevant to construction projects. The law of contract
governs the duties and responsibilities of parties to a contract, including during the process of
construction itself; the law of torts deals with ‘legal wrongs’ arising out of breaches of duties
imposed by law independently of contract (but sometimes also arising out of a contract, if consistent
with the contractual framework). The law of restitution, which may impose obligations to
compensate for work done or benefits received where there is no relevant contract (using ideas of
‘unjust enrichment’) is of little or no relevance to ‘liability’ and is not considered further here. In
different ways, and under different conditions, these branches of law protect parties against a range
of categories of ‘harm’: unfulfilled expectations, physical injury, damage to or loss of property,
financial loss or time expended. They thus enable (in many cases require) the transfer of categories
of risk from one party to another.

* parliament’s powers may in practice be subject to limitations deriving from the UK’s membership of the EU and from the
European Human Rights Convention.
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2. Risk and Liability in Contract

A construction project involves a large network of contracts, which not only define the obligations
undertaken by the parties but also serve as a means of transferring risk. English law retains a
principle of ‘freedom of contract’, under which parties are allowed to agree any terms they wish (and
thereby transfer risk), provided these do not contravene a limited set of legal principles or statutory
requirements (discussed below). The courts give themselves no general power to interfere with
contractual provisions freely entered into, even if particularly disadvantageous for one of the parties.
English law is similarly very flexible about the formalities needed for a contract; only exceptionally is
there any requirement for writing, a signature or anything more than objective evidence of
agreement in fact.

Until completion of construction, the general law of contract — which has no special principles
applicable to contracts for work and materials — is likely to be less important than the parties’ own
agreed provisions, though these are of course underpinned by the general law. The spine of the
network of contracts on a construction project is usually the contract linking the construction
employer (‘the client’) with the main contractor, with further links between the main contractor and
its sub-contractors, themselves in separate contracts with sub-sub-contractors and suppliers, and so
on. This produces ‘chains’ of individual contracts. Rights and obligations pass up and down each
chain without a break, even though there is no direct contractual link between parties at one or
more removes in the chain. Typically a party will either offset a risk by insurance (through an
insurance contract) or seek to pass it down by contract to the next party in the chain or to pass it
elsewhere by a collateral warranty. If the risk is passed down completely the contracts are said to be
‘back to back’. Passing the risk by contract does not absolve the first party from liability, it merely
enables that party to seek an indemnity from the party to whom the risk is passed in the event of a
loss occurring; the value of the indemnity depends on the continuing solvency and/or insurance
cover of the second party. In the event of a loss which results in an insurance claim, the insurers of a
party will commonly rely on the rights of their insured® to recover from those further down the
contract chain.

There will also be contracts with professionals in a consulting role: architects, civil engineers,
structural engineers, building services engineers and others providing design functions — as
sustainability becomes significant, the range of consultants is ever increasing. Historically
consultants were employed by the client and enjoyed special protection under English law. They
were also regarded as unlikely to have resources to be worth suing. UK practice has shifted towards
design and build procurement, so that consultants are now commonly employed (either originally or
after novation®) by building contractors. English law has also shifted to the extent that consultants
have not only lost their favoured protection, but are now specially vulnerable, partly due to the
prevalence of professional indemnity (Pl) insurance.

The liability of a consultant in such a situation normally depends on the existence of a contractual
link with the person who has suffered loss: such a link is normally required between a person who

> Under the doctrine of ‘subrogation’.
6 English law allows a contract between two parties, A and B, to be replaced, through tripartite agreement, by an
agreement between B and C. This is called ‘novation” and may be used to transfer the employment of, and responsibility
for consultants and their designs from the client to a contractor
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claims damages and the person whose alleged breach of contract is relied on as giving rise to liability
and entitlement.” This comes from the case law principle of privity of contract, which limits the
rights and obligations arising out of a contract to those who are parties to it.> This doctrine,
combined with the absence of any statutory regime for construction defects and the narrow scope of
the law of tort in this field (described below), has led to widespread English reliance on ‘collateral
warranties’.

A collateral warranty will be made between Party A, whose primary contractual obligations are owed
to Party X, to extend the benefit of some or all of these obligations via a separate contractual
warranty to Party Y, who has an interest in acquiring effective remedies for defects. Party Y may be
another participant in the same project, but with whom Party A is not otherwise in a direct
contractual relationship; or Party Y may be a funding agency, the present or future owner of the
building (if not also the client) or an intending tenant. Contractual rights (but not obligations) can
also in principle be ‘assigned’ onwards to a ‘stranger’; as a result, Party Y is potentially able to assign
to Party Z (a new acquirer of the building) the benefit of the collateral warranty Party A has given.
[The power to assign may be excluded entirely, or made subject to restrictive conditions, by the
terms of the original contract.]

The doctrine of privity of contract has, in theory, been modified by the Contracts (Rights of Third
Parties) Act 1999, which allows a ‘stranger’, under defined conditions, to enforce a term of a contract
to which s/he is not a party. However, the 1999 Act permits the original parties to choose that the
Act shall not apply to their contract. In practice, most contracts in construction exercise this ‘opt-
out;’ and even if a third party can enforce a term in a contract made by others, s/he does so subject
to any conditions, valid exclusions or limitations of liability etc which would have applied between
the original parties.

While the project is ‘live’, the contractual machinery put in place will normally be complete enough
to provide (a) a method of defining the scope of the works (and the possibility of later changes, with
consequential time and/or money implications); (b) the obligations on each side (which may include
a duty to insure, and will normally require the main contractor to comply with all statutory
requirements affecting the process of construction — building standards, safety on site etc); (c)
procedures for identifying non-conformity with the specification and having them remedied, perhaps
with part of the contract sum retained until they are corrected; and (d) payment obligations and
mechanisms, often including certification under the contract and legally enforceable fixed amounts
(‘liquidated damages’) payable by the contractor for culpable delay.

” The theoretical alternative remedy in contract, an order for specific performance of a contract, is almost never available in
a construction situation, as the remedy is discretionary and the courts will not take on responsibility for supervising
construction work.
& The linked concept of ‘consideration’ requires agreements to have a bilateral character (via each party’s promises or acts)
before their obligations are enforceable through the law of contract. However, there are exceptions, notably the principle
that a promise in a deed (the modern equivalent of a document ‘under seal’) is enforceable by the promisee, even if purely
unilateral: for the promise (‘covenant’) made by the other party to be binding in law, the party benefitting does not have to
give anything in return. Promises in deeds also benefit from an extended time period for the starting of legal action.
® There is some support for the view that parties should make greater use of the Contracts (Rights of Third Parties) Act 1999
to reduce the need for collateral warranties, which involve an enormous amount of negotiation and paperwork.
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For construction in the UK, there exist a number of published standard forms,* generally based on
an equitable approach to risk-sharing. However, there is no legal obligation to use any of these
forms. Until the 1980s, such forms were commonly adopted by clients with minimal amendment;
but it has become increasingly common for clients to engage lawyers who draft either ad hoc
amendments or complete bespoke contracts which shift the balance of risk. It may be observed that
innovation is encouraged by client willingness to accept risk,"* whereas contracts which transfer all
risk generally deter innovation. Some clients see it as their function to champion innovation on a
more strategic basis, rather than leave it to individual projects.™

Exposure to liability in contract depends, first, on the nature and obligation of the breach which will
give rise to a liability; second, on the duration and potential extent of the liability for the
consequences of the breach. Contractual obligations relating to the ‘quality’ of the product fall into
three main legal categories: conformity with a detailed specification; satisfaction of fitness for
purpose requirements or specifications; and due skill and care. One or more of these may appear as
an express term of the contract, but they are also familiar as statutory and common law ‘implied
terms’. The express terms of contracts in construction generally reflect the same categories of
obligation and the same standards as the common law and statutory implied terms. Fitness for
purpose entails a design responsibility to achieve fitness for purpose, whereas conformance with a
detailed specification excludes most design responsibility. Due skill and care is commonly applied to
design-only obligations — this does not warrant that fitness for the purpose intended will be
achieved, so liability depends on proof of breach of the duty of skill and care, also referred to as
‘negligence’.

Historically, construction contracts were let on the basis of conformity with detailed specifications,
with design provided by consultants employed by the client on a due skill and care basis. No fitness
for purpose obligations were involved, except perhaps in relation to materials and products
incorporated in the works. The shift towards design and build procurement brought decisions of the
courts that a design and build contractor should have a fitness for purpose obligation for the works
as a whole; and even that consultants who designed for design and build contractors should be
subject to a fitness for purpose obligation. However the design risk involved remained covered
exclusively by Pl insurance (in the absence of latent defects or product liability insurance), and PI
Insurers have consistently refused to countenance providing cover for fitness for purpose liability.
Accordingly, contracts in construction commonly stipulate that design liability shall be limited to an
obligation to exercise due skill and care.

The resistance of Pl Insurers to providing long term fitness for purpose cover may be a considered a
negative influence on innovation. While it suits insurers (as structured) to limit liability to an annual
claims-made basis, so that they can close their books at the end of each year, all claimants have to
prove negligence rather than mere fitness for purpose. Failure to achieve fitness for purpose is easily
demonstrated, but proving negligence entails protracted and expensive litigation, which also results
in the majority of Pl insurance premiums being spent on legal costs, rather than compensation.

10 Examples include the Joint Contracts Tribunal (JCT) forms, the Institution of Civil Engineers (ICE) Conditions, the 1999
suite of FIDIC conditions, the New Engineering Contract (NEC3) and the Government Contracts (GC/Works/1).
A good example is the approach of BAA procuring Heathrow Airport Terminal 5.
2 Eor example, the Government Highways Agency and its predecessors have for many years published a Specification and
funded a research laboratory whose work forms the basis of the Specification.

5



Page | 6

For consultants and contractors who carry design risk, this situation is unsatisfactory since they
cannot be confident that they will be able to insure their exposure for the duration of the design risk
— Pl insurers have no obligation to renew the annual policy at all or on reasonable terms as regards
premium, excess or sum insured. Contractors and consultants have no means of costing the
insurance of the design risk for its full duration. This leads in practice to the real cost of design risk
insurance being ignored and not included in the price. For clients, this appears beneficial in that they
do not pay for the cost of the insurance, but they may then find that the design risk ceases to be
covered if the consultant or contractor ceases to trade and/or the PI cover lapses.

The duration and extent of liability for a breach of contract depends on the terms of the contract,
subject to various common law and statutory rules, which affect both the ability of a party to limit its
exposure and the ability of the other party to extend the exposure. Innovators will be concerned by
potential exposure to consequential costs if the innovation is unsuccessful, particularly if the extent
of the liability might exceed insurance cover.

The starting point is the rule that damages for breach of contract are intended to put the innocent
party in the position that it would have been in if the contract obligation had been fulfilled. The
innocent party must prove that the loss claimed was caused by the breach, and there are some rules
on causation which may need careful consideration. For example, the extent of recoverability of a
loss suffered following negligent advice may depend on whether the advice was merely the provision
of information for the advisee to make a decision, or advice on a course of action. In the former
situation, the person giving the advice is not liable for events which do not flow necessarily from the
information provided.

The extent of liability is subject to rules on ‘remoteness’, to the effect that the extent of damages
recoverable is limited to heads of damage which were reasonably foreseeable at the time of contract
as liable to result from a breach. Foreseeability is taken automatically to include what a reasonable
person would be taken ordinarily to know. Foreseeability may be extended by special knowledge
communicated at the time of contract, for example if the person liable is made aware of potential
liabilities under a superior contract. In practice, contractors and consultants may find themselves
subject to demands to sign up to contracts with provisions which open the door to substantial
consequential liabilities, which may not be covered by insurance. Recognising such provisions in non-
standard forms of contract is not easy, and contractors and consultants faced with non-standard
forms may therefore need legal advice to ensure that they are aware of the ramifications of the
proposed contract before entering into agreement.

The ability of a party to cap or limit its liability is subject to statute. The Unfair Contract Terms Act
1977 intervenes in a mandatory way in contractual relationships to make certain exclusion or
limitation of liability clauses (and comparable devices) unenforceable. UCTA renders some of these
devices invalid in all circumstances, like attempts to limit or exclude liability for death or personal
injury; others put a duty on the person relying on an exclusion or limitation of liability clause to
justify it as reasonable. This legislation specifically targets clauses within one party’s standard terms
of business and gives wider protection to consumers than to corporate parties to contracts. A key
factor in deciding what is reasonable for the purposes of UCTA is the ability to cover the risk by
insurance. Therefore limitation clauses which match reasonable insurance cover will normally be
safe from challenge.
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In addition, EU law protects individual consumers against any sort of unfair term (not individually
negotiated) in their contracts with sellers or suppliers (implemented in English law by the Unfair
Terms in Consumer Contracts Regulations 1999, as amended). These protections are specially
relevant to provisions in standard form contracts between an individual residential client and a
construction professional or building contractor. They do not depend entirely on an individual
consumer taking action in court: the Office of Fair Trading (OFT) and other independent enforcement
bodies can act as ‘consumer champions’, investigating a term which may be unfair, when alerted by a
complaint. The OFT regularly ‘encourages’ parties to modify or withdraw doubtful terms, the
outcome being on public record as a formal undertaking. Behind these powers of investigation lies
the OFT’s power to go to court for an enforcement order (in effect a statutory form of injunction)
and to threaten to use its legislative powers to impose fair standards (the Consumer Code for Home
Builders, discussed below, is an example).

As for statutory intervention specifically affecting construction contracts, Part Il of the Housing
Grants, Construction and Regeneration Act 1996 (as amended) was introduced particularly to
safeguard contractors and consultants from unjustified withholding of payment. The Act requires all
construction contracts (as defined, including contracts with consultants) to comply with a list of
requirements for stage payments and for the availability of adjudication, in order to guarantee a
speedy decision-making process for disputes between parties to construction contracts. The statute
imposes its own default provisions, whatever the contract provides, if this fails to comply with the
Act’'s minimum requirements. The HGCRA has a ‘residential occupier’ exemption, so that most
contracts between individuals and construction professionals or building contractors are outside its
scope.

Duration of liability is considered below after consideration of tortious liability, but it should be noted
that an ‘indemnity clause’ in a contract, whereby a party undertakes to indemnify the other party
against claims, can have the effect of significantly extending the duration of exposure.

3. Risk and Liability in Tort

Persons involved in construction may also find themselves liable to claims in tort independently of
their contract, including claims brought by people with whom they are in contract, or to bear liability
for claims brought in tort because they have undertaken by their contract to indemnify the other
party against such claims. Claims may be brought in tort either because there is no contractual link
or because the claimant is seeking to overcome a limitation defence, as the statutory limitation
period in tort will usually commence later in tort than in contract. Contractual provisions for
indemnification of the other party against third party claims in tort are common in construction
contracts as part of third party insurance arrangements. Both situations could be relevant to
innovation.

When harm occurs for which the law of tort provides a remedy, the person claiming compensation
needs to show that the harm complained of derives from the wrongful act or omission of the
defendant in question. Although some specific torts impose ‘strict liability’ (no need for proof of
fault, no defence of having taken reasonable care), the most widely applicable branch of the law of
torts is the law of negligence, which rests centrally on the idea of fault. However, English case law
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has no generalised principle of liability for all negligent acts or omissions causing harm of any type: to
establish liability in negligence involves first convincing the court that the person against whom the
claim is made owed a ‘duty of care’ to the victim in relation to the type of harm which has now
materialised (a question of law). In relation to construction defects becoming evident long after
construction is complete, where the person wishing to make a claim usually has no contract with any
relevant original party, a ‘builder’ (in a generic sense, including a designer or specifier) normally owes
no duty of care towards an owner of a building in which defects come to light, if these defects merely
require expenditure by way of repair or reduce the value of the property. The person or entity
responsible for certifying the works’ compliance with Building Regulations normally owes no such
duty either. The cost of repair (‘reinstatement’) or loss of value of a building is classified in the law of
negligence as (unrecoverable) ‘pure economic loss’.

By contrast, a ‘builder’ (in the same wide sense) may owe a duty of care to the owner or occupier of
a building where a defect, when it materialises, causes personal injury (happily, rare in the UK); or
causes damage to, or the loss of, property other than the building which is defective. So a defect
(including negligent design or supervision during construction) which damages or destroys movable
property within the defective building may give rise to liability for that damage or loss, but not for
the cost of repairing the building itself. This potential liability, already limited in scope, is for latent
defects only: it will not apply if the existence of the defect was known by, or should reasonably have
been known by, the present victim. Liability in the tort of negligence for construction defects, if it
can be invoked, also requires proof of fault and of a causal link between the defect and the heads of
damage claimed; but appears not to be affected by any limitation or exclusion of liability which the
defendant could have relied on, if sued by a party with whom s/he had a contractual relationship in
relation to this aspect of the construction project. There is a separate line of case law which can
impose liability for ‘pure economic loss’, if caused by negligent advice or misrepresentation, where
the person at fault knew or should have known that the claimant would rely and could suffer loss as
a result; but it requires a closer relationship than usually exists between a party involved in
construction and a later owner or occupier of a defective building.

In its rather narrow field, the Defective Premises Act 1972 (DPA) imposes a statutory regime of
liability for certain fundamental construction defects, though only in relation to a dwelling
(residential unit). Any ‘person taking on work for or in connection with a dwelling’ has a duty to see
‘that the work is done in a workmanlike or professional manner with proper materials and that, as
regards that work, it will be fit for habitation when completed’. Section 1(4) extends the meaning of
‘takes on work’ to include a professional developer, or installer of services in dwellings; but s 1(2)
eliminates as a possible defendant a person who merely competently follows instructions given by
someone else (except where s/he may have a duty to warn about the inadequacy of the
instructions). Most importantly, the statute can be relied on by every person who has (or later
acquires) an interest in the dwelling; and against the person responsible, even after they have parted
with any interest in the building. Another positive feature of the DPA is that it allows claims for ‘pure
economic loss’: the cost of repairing defects, or the loss in value of the building or land caused by the
defects. Further, under s 6 the duty the Act imposes cannot be contracted out of; and is additional to
any other duties the relevant defendant may have taken on, in contract or otherwise.
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There is therefore no general statutory regime specific to construction of liability for defects, nor is
there any mandatory registration system for building contractors or for construction professionals,
except those having statutory regulation (e.g. architects) in addition to their own professional codes
of practice. Proposals from the Government-sponsored Latham Report of 1994 (Constructing the
Team) to bring in compulsory insurance for latent defects in commercial, retail and industrial
buildings (above a certain minimum value) in the UK were never implemented.

This is the limit of statutory intervention into construction as such, leaving aside the statute-derived
public law which affects the sector: development control, environmental standards, building control,
fire protection, health and safety at work etc. (Some statutes give persons affected by a breach of
the statute a right to damages in tort for breach of statutory duty). These aspects of public law
impact directly on innovation and sustainability, as do intellectual property law, taxation, and
competition law; but they are beyond the scope of this study.

4. Starting point and duration of liability

In English law, the expiry of the relevant (statutory) limitation period does not bring to an end the
obligation (or liability), but it does provide a complete procedural defence. The time-limits relevant
to legal action in relation to construction defects come from the Limitation Act 1980 (as amended by
the Latent Damage Act 1986) and the separate DPA 1972:

BASIS OF CLAIM LIMITATION PERIOD START DATE
CONTRACT 6 yrs [but parties can agree longer period] When breach occurred (in a
If contract in deed form: 12 yrs construction context, usually means

‘practical completion’ of the work)

DPA 1972 6 yrs When dwelling completed (probably
same date as for contract claim)

TORT Primary period: 6 yrs When damage suffered (even if at that

(NEGLIGENCE) time undiscoverable)

Secondary period (if facts giving rise to claim | When claimant had — or could
not known at normal start date): 3 yrs, if this | reasonably have had — knowledge of
expires later than the normal period the key facts making a claim possible

Ultimate long-stop: 15 yrs from date
damage suffered

[Special periods for claims for damages for death or personal injury — not detailed here]

As this shows, the start date for the limitation period in tort in negligence will often be later than for
a claim in contract, so that in situations where the claimant has a choice (concurrent duties in
contract and tort owed by the same defendant), claiming in tort may avoid a time bar in contract.

5. Sharing of liability between different parties

The damages payable by a defendant in the tort of negligence may be reduced if the claimant has
failed to take reasonable care in the protection of his/her own interests. Under the Law Reform
(Contributory Negligence) Act 1945, the court may reduce the damages recoverable ‘to such an
extent as the court thinks just and equitable having regard to the claimant’s share in responsibility

5



Page |10

for the damage’. The same Act can also apply in a contract situation, but only if the liability in
contract is the same as, and coextensive with, a similar liability in tort, independent of the existence
of the contract. So there can be no reduction in the damages payable where liability in contract is
strict (not fault-based).

Where more than one party may be liable in respect of the same loss or damage, the claimant can
normally recover in full from any of the potential defendants (joint and several liability). As a result,
where any of these is insolvent, no longer in existence or untraceable, one of the others may be held
liable for the whole loss, even if their own contribution to it was marginal. This risk of liability bears
specially heavily on the Pl insurance premiums of construction professionals and has led to calls for
reform of the law to limit one defendant’s liability to a proportionate share of his/her responsibility
for the loss or damage. These have not so far been acted on in the UK, in part because rejected by
the Law Commission in 1996. Where joint and several liability could arise in a contractual context,
the parties may agree a ‘net contribution clause’ limiting one party’s liability to the share of the loss
or damage for which it alone would be responsible, if all potential defendants were before the court
and liable, the court then operating the 1978 Act (below) to apportion the liability between them.
Such a clause is in principle valid and effective, like a contractual financial cap on liability, but both
are potentially subject to challenge as unfair contract terms (above).

Under the Civil Liability (Contribution) Act 1978, the court may require one defendant to contribute
to the damages owed by another, to the extent ‘as may be found by the court to be just and
equitable having regard to the extent of that person's responsibility for the damage in question’
(which could be 100%). The 1978 Act applies whatever the legal basis of the defendants’ liability
(contract, tort or both), provided that all relevant defendants are liable ‘in respect of the same
damage’; under section 10 of the Limitation Act 1980, the time limit for requesting contribution is
normally two years from the judgment or award in question.

Il. Insurance

Although there is no external legal obligation on construction parties to carry insurance, some
professional bodies require their members to have Pl cover (e.g. the ARB for architects and the RICS
for chartered surveyors). Insurance is common in practice, partly through the requirements of
clients and lenders and the provisions in standard forms requiring insurance:

1 Pl cover for consultants covers legal liability for negligence in performance of their
professional duties. Even where not required, consultants and builders are
encouraged by their professional organisations to take out insurance as a part of
good business practice. Some professional bodies offer specific insurance schemes
for their members and provide guidelines on insurance matters. They may also play
a mediator’s role in case of a dispute. Plinsurance operates on a ‘claims made’ basis
in the UK.

2 Third party liability insurance.

3 Contractor’s all risk insurance, covering damage to the building works during
construction. This policy usually covers all parties to the project.
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Performance and on-demand bonds, to guarantee completion of a construction project, are also
common and can be seen as a form of insurance.

Latent defects insurance is available — but rarely used — for commercial buildings. It is more common
in the residential construction sector, where a home warranty is usually required by a mortgage
lender. The Buildmark scheme of the National House-Building Council (NHBC) dominates the UK
home warranty market (Zurich Building Guarantee, the second-largest provider, withdrew from the
market in 2009). As an insurer, the NHBC is regulated by the Financial Services Authority; the NHBC
operates a registration system for developers and builders, as well as offering inspection and
certification services (via a subsidiary) for compliance with its own Technical Standards and Building
Regulations. Buildmark offers three main elements:

1 Where the builder (not developer, if a separate entity) is fraudulent or becomes
insolvent, the warranty offers a financial contribution equal to the deposit paid and
now lost, if the construction of the home has not started; or a contribution towards
the costs of completing the home, if construction has already begun.

2 Until the end of year 2 from completion, the builder is required to rectify defects
(and damage caused by a defect) himself. The NHBC offers a Resolution Service in
case of a dispute and will itself do the repairs if the builder fails to do so.

3 From the start of year 3 until the end of year 10 following completion, the NHBC
indemnifies claims resulting from defects.

However, what is mean by a ‘defect’ or ‘damage’ is narrowly defined. In the first two years, the
cover is for a breach of any mandatory NHBC requirement, which means its own Technical Standards
and all relevant Building Regulations, plus any damage to the home caused by such a breach. In
years 3 to 10 the same definitions of the scope of cover apply, but only in relation to defects in
specified parts of the home and resulting damage. So the cost of repairing a defective part of the
structure (unless the defect is on the NHBC list), replacing inadequate materials or rectifying faulty
workmanship is not covered. These limitations in part mirror the narrow scope of a developer or
builder’s potential liability in negligence (discussed above). The scope of the warranty in years 3-10
is slightly wider, if the NHBC was responsible for building control compliance, adding cover for
‘present or imminent danger to the physical health and safety of the occupants [caused by non-
compliance with specific aspects of the Building Regulations]’. There is also a long list of general
exclusions for all categories of claim: Buildmark offers no compensation in respect of any reduction
in value or loss of value of the home, loss of enjoyment, use, income or business opportunity,
inconvenience, distress or other consequential loss. And for post-completion claims there is both an
excess (currently £1,000 per item of claim) and a maximum aggregate amount (currently £1m) per
home (there are different limits for pre-completion claims); these figures are adjusted annually.

In 2008 the Office of Fair Trading published the results of an investigation into the homebuilding
sector: this reported that eleven housebuilding and related organisations (including the NHBC) had
agreed to adopt an industry-wide code of conduct and scheme of redress in relation to new homes.
This would target the marketing and sales process, including the contractual terms involved. The OFT
suggested that if this new scheme was not operational by April 2010, a statutory system, funded by
an industry levy and to which all housebuilders would be required to belong, should be imposed

5
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instead. The new industry-adopted Consumer Code for Home Builders comes into effect just in time;
but leaves the details of existing post-completion warranty schemes untouched.

1. Schemes and good practice

TrustMark — a Government initiative dedicated to increase quality of construction services for
domestic alteration or refurbishment works. It aims to offer protection for consumers via a quality
label for registered businesses, trade associations and independent certification bodies.
Membership requires having a code of practice (covering certain minimum requirements, including
insurance and a low-cost dispute resolution service) and offering the client an optional warranty to
cover the member ceasing to trade.

The Microgeneration Certification Scheme (MCS) is a scheme which ensures an independent

certification of microgeneration products and installers in accordance with defined standards in the
view to provide greater protection for consumers.

The Department for Communities and Local Government published ‘Building a Greener Future:
Towards Zero Carbon Development’, a policy statement in July 2007 which confirmed the
Government’s intention for all new homes to be zero-carbon by 2016 via progressively increasing the
energy efficiency requirements contained in the Building Regulations.

Rating of new homes against the Code for Sustainable Homes, a new UK national standard for design
and construction of sustainable homes, became mandatory in 2008; the Code defines nine aspects of
sustainable design and construction; its standards will be raised to match the higher performance
requirements of the Building Regulations, which since the Sustainable and Secure Buildings Act 2004
have had as one of their statutory aims ‘facilitating sustainable development’.

Zero Carbon Hub

The Zero Carbon Hub is a non-profit public/private partnership launched in June 2008; it is in charge
of co-ordinating delivery of low and zero carbon new homes according to the Government’s strategy.
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